jez) 
= 
< 
=) 
pi 
O 
= 
=) 
Lu 
= 
fe) 
> 


THE FLORIDA 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


481 


9281Si P 20 
UNIVERSITY MICROFILMS INT 
SERIALS PROCESSING 

300 N 2EEB RD 


ANH ARBOR MI 48103-1552 


Howarp C. CokER — PRESIDENT OF THE FLORIDA BAR 


$150 $46.” 


Per Month Per Month 


Your present legal research system LOIS 


| 
i 
| 
i 
| 
{ 
| 
le 
| 


Why pay $150 per month for legal research 
when you can get everything you need for as 
low as *46.” per month — guaranteed for 2 years. 


Introducing LOIS Florida law libraries — on the Internet and on CD-ROM 


¢ More than 500,000 pages of Official Florida law with ¢ Hyperlinks to all cited state and federal case law, 
West pagination statutes, and regulations 

¢ New case law and Legislative Acts are available to ¢ Powerful, easy-to-use search engine which lets you 
both CD-ROM and Internet customers within 24-48 search cases, statutes, and regulations simultaneously 
hours of their receipt from the Courts and Legislature ent 

¢ Daily or weekly electronic advance sheets phone support 12 hours/day, 6 days/week 

¢ Cite check and annotate electronically ¢ 30-day money-back guarantee 


Call now to receive your free 10 day CD-ROM or Internet trial. 


800-364-2512 Ext.152 


Try LOIS Free 


Fast, Accurate, Affordable Legal Research” 


FLOIA LOIS, Inc. 105 North 28th Street, Van Buren, AR 72956 


LOIS 


650 ApacacHee Parkway 
TALLAHASSEE, FLORIDA 
32393-2300 
(850) 561-5682 
www.FLABAR.orG 


Publisher 
John F. Harkness, Jr. 
Editor 
Judson H. Orrick 
Managing Editor 
Cheryle M. Dodd 
Assistant Editor 
Laura L. Johnson 
Advertising Director 
Javier Cano 
Account Executive 
Cassandra Dixon 
Advertising Assistant 
David Francis 
Circulation 
Rebecca M. Jones 
Communications Director 
Park M. Trammell, Jr. 


Published monthly except July/ August, 
which is a combined issue, by The Florida 
Bar, 650 Apalachee Parkway, Tallahassee 
32399-2300, telephone (850) 561- 
5600. Second class postage paid at the 
Post Office in Tallahassee, Florida 32399- 
2300 and at additional mailing offices. The 
Florida Bar Journal (ISSN 0015-3915). 

Subscriptions: Florida Bar members 
receive the Journal as part of their an- 
nual dues payment. Nonmember subscrip- 
tions are $40 a year; single magazine 
copies, 12 months old or less, $2; older 
than 12 months, $5; September directory 
issue $30 ($25 to Bar members). Single 
copy sales subject to Florida sales tax. 

Advertising copy is carefully reviewed, 
but publication herein does not imply en- 
dorsement of any product, service or opin- 
ion advertised. Advertising rate cards will 
be furnished upon request. Views and con- 
clusions expressed in articles herein are 
those of the authors and not necessarily 
those of the editorial staff, officials or 
Board of Governors of The Florida Bar. 
Rates available by calling (850) 561- 
5601. 

©4998 The Florida Bar. Printed in 
U.S.A. 

Postmaster: Send address changes to 
The Florida Bar, Membership Records, Tal- 
lahassee, Florida 32399-2300. 


JULY/AUGUST 1998 VOLUME LXxXIil, NO. 7 


Features 


Howard C. Coker—President of The Florida Bar 
by Gary Blankenship 


Judicial Elections: Canon 7, Politics, and Free Speech 
by Charles J. Kahn, dr. 

The Drugged Driver and the Need for a Per Se Law 
by Mark F. Lewis and Betty J. Buchan 

Law School Engagement in Professionalism 


and Improved Bar Relations 
by Donald J. Weidner 


Columns 


Letters 


Stand Up! 
by Howard C. Coker 


Preparing Florida Courts for the New Millennium 
by Chief Justice Major B. Harding 


Estate Planning With Tenancy by the Entireties Property 
by David Pratt and Lisa Z. Hauser 


Challenging Tax Assessments on Contaminated 
Property in Florida 
by Samuel J. Morley and Robert E.V. Kelley, Jr. 


Unauthorized Appropriation of an Individual’s Name or 
Likeness—Florida’s Appellate Courts and §540.08 
by Robert C. Sanchez 


Religious Freedom v. Parental Responsibility Determinations 
by Deborah Marks 


Evidentiary Trends in Domestic Violence 
by Judge David M. Gersten 


Condemnation Blight Under Florida Law: A Rule of 
Appropriation or the Scope of the Project Rule in Disguise? 
by Robert Alfert, Jr. 


Cover photo of Howard C. Coker at the historic 
DuPont home, Epping Forest, by Ramfis Campiz 


2 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1998 


NY, 
22 
32 
40 
| | 
| 
i 
| 
4 
. 
62 
i 


Get more for less. 
Only LEXIS®-NEXIS® MVP Custom Advantage lets you special-order the unique combination of state, federal and/or practice- 
specific materials you need, all for a flat monthly rate that's adjusted based on the size of your firm. For about the price you'd 
pay for a single CD for each attorney, your entire firm can have online access to a complete, customized library or materials. 


Choose from over 100 mix-n-matchable state, federal and practice-specific selections! Now that's a special value! 


it’s time for online. It’s time for MVP Advantage. 1-800-356-6548 ext. 1151 
Ask about our Florida Bar discount. 


sADVANTAGE 


www.lexis.com For Small Law Firms 


LEXIS: NEXIS LEXIS and NEXIS are registered trademarks of Reed Elsevier Properties Inc., used under license. The INFORMATION 
ARRAY logo is a trademark of Reed Elsevier Properties Inc., used under license. © 1998 LEXIS-NEXIS, a division of 


EQ.A member of the Reed Elsevier pk Reed Elsevier Inc. All rights reserved. 


ES 

| : 
| 
SERVICE 9 


Howard C. Coker 
President-elect 
Edith G. Osman 
Executive Director 
John F. Harkness, Jr. 


Board of Governors 


First Circuit Alan B. Bookman; Second Circuit Kelly 
Overstreet Johnson, Michael J. Glazer; Third Cir- 
cuit Bruce WV. Robinson; Fourth Circuit Christine 
R. Milton, Henry M. Coxe ll Fifth Circuit Jean A. 
Bice; Sixth Circuit Morris Silberman, Anthony S. 
Battaglia; Seventh Circuit Edgar M. Dunn, Jr; 
Eighth Circuit James G. Feiber, Jr; Ninth Circuit 
Kirk N. Kirkconnell, Michael P McMahon, John 
Marshall Kest; Tenth Circuit Jack P. Brandon;Bier 
enth Circuit Miles A McGrane Ill, Herman J. 
Russomanno,Tod Aronovitz, Manuel! R. Morales, 
Jr, Don L. Hom, Sharson L. Langer, David W. 
Bianchi, Andrew Needle, Stuart Z. Grossman, 
Arthur H. Rice; Twelfth Circuit John C. Patterson, 
Jr; Thirteenth Circuit William Kalish, Mark P. Buell, 
Marsha G. Rydberg Fourteenth Circuit Dixon R. 
McCloy, Jr; Fifteenth Circuit Carol M. Brewer, 
Jerald S. Beer, Michael P Walsh; Sixteenth Cir 
cuit James T. Hendrick Seventeenth Circuit 
Michele Kane Cummings, David D. Welch, Will- 
iam S. Spencer, Jesse H. Diner, John Hume; Eigh- 
teenth Circuit S. Sammy Cacciatore, Jr, Nine- 
teenth Circuit Louis B. Vocelle, Jr; Twentieth Circuit 
John P. Cardillo; Out-of-State Richard A. Tanner, 
lan M. Comisky, Michael P. Stafford, Gary J. 
Leppla; President YLD Frank M. Bedell ; Presi- 
dent-elect YLD Gregory W. Coleman ; Public Mem- 
bers, Wilhelmena Mack, Alvin E. Smith. 


Editorial Board 


Chair. Frances H. Toomey, Tampa; Vice Chair: 
Richard E. Fee, Tampa; Members: Jonathan B. 
Aronson, Coral Gables; Angelia M. Baldwin, Ft. 
Lauderdale; Donna E. Bianton, Tallahassee; Kelly 
M. Braun, Tampa; Jonathan T. Colby, Miami; 
Judge Steven P. Cullen, West Palm Beach; Amy 
L. Fischer, West Paim Beach; Nancy S. Free- 
man, Winter Park; Judge Thomas G. Freeman, 
Jr, Sanford; Gary S. Gaffney, Davie; Evelyn D. 
Golden, Tallahassee; Clifton H. Gorenflo, Sanford; 
Debra S. Hill, Ponte Vedra Beach; Judge Rand 
Hoch, West Palm Beach; Judge Lisa D. Kahn, 
Viera; Marlyne Marzi Kaplan, Hollywood; Stacy 
L. Katz-Carchman, Boca Raton; Jeffrey D. 
Kottkamp, Ft. Myers; Darren R. Latham, St. Pe- 
tersburg; David Lawrence Ill, Miami; Steven B. 
Lesser, Ft. Lauderdale; Karen M. Linz, Dunedin; 
Maureen M. Matheson, Melbourne; David K. 
Miller, Tallahassee; John R. Reid, Jr, Leesburg; 
Laura S. Rotstein, Ft. Lauderdale; Murray B. 
Silverstein, St. Petersburg; Susan L. Stephens, 
Tallahassee; Kimberly A. Stott, Tampa; Robert 
H. Sturgess, Jacksonville; Rafael Suarez-Rivas, 
Ft. Lauderdale; Keith H. Wadsworth, Lake Wales; 
Sarah E. Warren, Sarasota; R. Craig Waters, 
Tallahassee; Mark J. Wolfson, Tampa; Board Li- 
aison: Jean A. Bice, Ocala. 


Letters 


More About Professionalism 

Your recent articles on profession- 
alism (“Professionalism? What’s 
That?” by Wm. Reece Smith, Jr., May 
1998; and “What Judges Can Do 
About Legal Professionalism” by Jus- 
tice Randall T. Shepard, March 1998), 
although well meant, totally miss the 
point. The articles imply that lawyers 
are vilified by the public because they 
are rude or incompetent, but that is 
not the case. On the contrary, the rea- 
son people have such little respect for 
lawyers is that they are all too 
smooth and efficient at being hit-men 
for their clients, heedless of and un- 
concerned with the side effects on 
society or the environment. 

When the ordinary citizen wants 
his or her day in court, the profes- 
sional lawyer threatens counter- 
claims, burdensome discovery, and 
attorneys’ fees. Your own Journal has 
advocated the benefits of such 
“hardball lawyering” (April 1993), 
which is completely legal, ethical, 
and “professional” under present 
rules. The PI lawyer uses the system 
to extort nuisance settlements; the 


insurance company lawyer fights just 
claims with boilerplate discovery and 
objections. The divorce lawyer feeds the 
spite of the combatants fighting over 
the furniture, while the family disin- 
tegrates. The neighbors fighting big 
developers are routinely sued, some- 
times for millions, to defeat their right- 
ful objections. The wealthy litigant 
wears down the poorer opponent with 
ponderous pleadings, expensive ex- 
perts, and personal attacks. 

All of these scenarios are perfectly 
“professional”; all run up attorneys’ 
fees at the expense of truth and fair- 
ness. The authors’ comments on pro- 
fessionalism deal with none of these 
problems. So long as the rules of the 
game continue to reward winning 
without conscience, all of your ver- 
biage about professionalism will 
make little difference — to the pub- 
lic, or to the profession. 


Henry LEE MorGENSTERN 
Gainesville 


In my May issue of the Journal, at 
page 12 of the annual meeting insert 


Oath of AdmissiontotThe Florida Bar 


may be had. 
“| do solemnly swear: 


State of Florida; 


law of the land; 


with their knowledge and approval; 


which | am charged; 


The general principles which should ever control the lawyer in the practice of the 
legal profession are clearly set forth in the following oath of admission to the Bar, which 
the lawyer is sworn on admission to obey and for the willful violation to which disbarment 


“| will support the Constitution of the United States and the Constitution of the 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to me 
to be unjust, nor any defense except such as | believe to be honestly debatable under the 


“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mislead the 
judge or jury by any artifice or false statement of fact or law, 

“| will maintain the confidence and preserve inviolate the secrets of my clients, 
and will accept no compensation in connection with their business except from them or 


“| will abstain from all offensive personality and advance no fact prejudicial to the 
honor or reputation of a party or witness, unless required by the justice of the cause with 


“| will never reject, from any consideration personal to myself, the cause of the 
defenseless or oppressed, or delay anyone's cause for lucre or malice. So help me God.” 
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and page 33 of the Journal, a semi- 
nar on “Professionalism in Legal 
Writing” is advertised with a panel 
of distinguished professionals. 
After 47 years as a lawyer, I can- 
not fault a seminar on legal writing, 
the need for which is readily appar- 
ent. So, how does one reconcile a be- 
lief that lawyers should strive for 
excellence in legal writing when The 
Florida Bar and the Florida Supreme 
Court are actively engaged in a con- 
tinuing process of undermining pro- 
fessionalism in legal writing; look no 
further than the Family Law Forms. 
With all due respect for the well- 
intentioned and hard work of those 


lawyers and judges who participated 
in the development, production, and 
approval of Family Law Simplified 
Forms, I respectfully suggest those 
forms were not written for use by 
lawyers and judges who are still in 
control of all of their faculties. 
Frankly, those forms are an insult to 
the intelligence of every good trial 
lawyer and trial judge. There is a big 
difference between original legal 
writing that is simple and concise 
and legal writing that is multiple 
choice by the numbers (or the letters). 
As I look to the future and the next 
millennium, I wonder how soon will 
we have admission of lawyers who 


sign their names and titles as 
“XXXXXX?” 

The Florida Bar and the Supreme 
Court are not helping lawyers when 
they approve forms for nonlawyers to 
plagiarize and publish for profit. 

Bar leaders and judges should be 
expending their efforts to help law- 
yers and judges to elevate their pro- 
fessionalism rather than reducing all 
to the lowest common denominator. 


NICHOLAS J. MARGARITIS 
Lake City 


Letters to the editor may be e-mailed 
to journal@flabar.org. 


The Florida Bar Journal 
Legal Articles Guidelines 


The primary purpose of articles and columns is 
to educate or inform the reader on issues of substantive law 
and practical concern to lawyers. 


Analysis, opinion and criticism of the present state of the law also are encour- 
aged and should be clearly identified by 

sufficient legal authority on all sides of an issue to enable the reader to assess 

the validity of the opinion. Where criticism is voiced, suggestions for reform 


should also be included. 


Criticism should be directed to issues only. 


Articles submitted for possible publication should be typed on 8 & 1/2 by 11 inch paper, double- 
spaced with one-inch margins. Only completed articles will be considered. 


Citations should be consistent with the Uniform System of Citation. Footnotes must be concise 
and placed at the end of the article. Excessive footnotes are discouraged. 


Feature articles may not be longer than 18 pages, including footnotes, and will be reviewed by 
members of The Florida Bar Journal Editorial Board. The board, which is composed of lawyers 
practicing various areas of law, has discretion over the acceptability of legal articles. 

The board prefers not to review articles submitted simultaneously to other publications and 
requests notification from the author that the article or any version of it has ever been 
published or is pending publication in another periodical. 

Review is usually completed in six weeks. 


Columns may be submitted directly to section column editors. 
Length of columns is 12 pages including footnotes. 


Unsolicited manuscripts are invited and may be submitted to 


Editor, The Florida Bar Journal, 


650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 
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here is a song which says: 

“I’m proud to be an Ameri- 

can, where at least I know 

I’m free/And I won’t forget 
the men who died, who gave that 
right to me/ And Id gladly stand up 
next to you and defend her still to- 
day ... cause there ain’t no doubt I 
love this land — God Bless the 
US.A.” 

My personal feeling is that we as 
lawyers in this country need to 
“stand up.” In addition to standing 
up for the people of our country, we 
need to “stand up” for ourselves. 

There are two ways we can do this, 
i.e., communication to the public and 
personal action by each of us. 

Lawyers have given more to our 
communities than any other profes- 
sion. This year we will begin to com- 
pile data to tell the public what we 
do and how much time we give to our 
communities. The first phase of this 
information-gathering was contained 
in the recent fee statement you re- 
ceived. You were asked about services 
provided in the community other 
than pro bono. These include services 
to religious, civic, and charitable or- 
ganizations. 

This year we will begin a commu- 
nication program with the media, the 
public, and our membership. The 
emphasis of this program will be to 
highlight the good deeds lawyers do 
in our communities. We will be work- 
ing hard to begin the process of 
changing public perception of law- 
yers. This is the program The Florida 
Bar will undertake. 

The organized Bar program is im- 
portant. However, another important 


Stand Up! 


step in improving 
public perception 
of our profession 
involves each of 
us doing our part 
in our respective 
communities. 

The judicial 
system’s machin- 
ery is heavily en- 
trusted to each of us. This is a grant 
of immense power. In addition to this 
grant of power, we are allowed to 
make a living while exercising this 
power. 

What should we do in return? Each 
of us must help!! 


We must educate the 
public, promote public trust, 
and make sure 
professionalism is pervasive 
in all of our endeavors. 


Surveys indicate that 80 percent 
of the people lack trust and confi- 
dence in the system of justice. Fifty- 
six percent of the people have inad- 
equate general knowledge about the 
system. Forty-one percent also be- 
lieve the system is too complex. 

Collectively, we must educate the 
public about the system of justice, 
promote public trust through educa- 
tion, and make sure professionalism 
is pervasive in all of our endeavors. 

Education creates understanding 
and engenders trust. We must com- 
municate to the public what we are 
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about. I honestly believe the future 
of the profession rests to a great de- 
gree on the public’s perception and 
understanding of who lawyers are, 
what we do, and why we do it. The 
two pillars to improve perception are 
professionalism and communication. 
In our efforts to better the public per- 
ception of lawyers, each of us can give 
two quiet gifts to the public — pro- 
fessional service and respectful treat- 
ment. These are yours to give. Each 
of us can help or hinder efforts at 
professionalism and improved pub- 
lic perception. It is up to each of us. 
“Stand up” — do your part. 

Author and educator John Garner 
said: “Sometimes our institutions are 
like sand dunes in the desert — 
shaped more by wind than by struc- 
ture — shaped more by influences 
than by purpose.” We must avoid be- 
ing shaped by influence. We must be 
shaped by purpose. 

We, as a profession and as indi- 
vidual practicing lawyers, can create 
our own futures — but we must think 
clearly through our own purposes 
and remain loyal to our philosophy. 
We can, and must, be of service to our 
fellow humans in ways that clients 
and the public find laudable and ac- 
ceptable. It is a noble and high call- 
ing. I hope you consider it a privilege 
to be called to such service. I hope 
you will join with me and “stand up” 
for our profession and the good we 
do for our clients and our communi- 
ties. 


Howarp C. CoKEerR 


: 
| 
: 
| 
} 
{ 
H 
| 
} 
| 
| 
} 
4 
4 
| 


Giving You New Dimension 
orate Record 


Not only are we Florida’s best at providing UCC information, we’re also a national leader in 
corporate document retrieval, incorporations, qualifications, and registered agent services. 


Our Corporate Services Department believes in DOING IT RIGHT AND DOING IT RIGHT NOW, and at 
a much lower cost than our competition. Call us today and enjoy a new dimension in service. 


Florida and National Services 


Corporate Searches 
Certificate of Status 
Certified Copies 
Name Availability/Reservations 
Articles of Incorporation 
Nationwide Qualifications & Registered Agent Services 
Corporate Kits 8 


UCC Searches & Filings “ - 
Non-Taxable Certificates We Search the Nation 


Fictitious Name Services 
Tax Liens/Judgments UCC Filing & Search Services, Inc. 


Bankruptcy 526 East Park Avenue, Suite 200 ¢ Tallahassee, FL 32301-2551 
Motor Vehicle Records (800) 822-5436 © (904) 681-6528 ¢ Fax: (800) 424-7979 


af 
: 
LING & SE 5 
4 J EARCH 
= = 


Preparing Florida Courts 
for the New Millennium 


by Chief Justice Major B. Harding 


n July 1, I begin a term as 
chief justice that will take 
Florida’s court system 
into the year 2000, the 
threshold of a new millennium. This 
is a momentous challenge that I face 
with hope and humility. To adapt a 
phrase from Charles Dickens, these 
are the best of times and the worst 
of times for courts. Under my prede- 
cessor, Justice Gerald Kogan, our ju- 
diciary began the long process of 
earning back public respect by ad- 
dressing the critical concern of access 
to the legal system. Justice Kogan’s 
innovative use of cutting-edge tech- 
nology has become an international 
model, garnering more awards and 
honors than any single program in 
our court’s history. It is one of the best 
things we have ever done. Yet it 
speaks volumes that programs such 
as this have become a virtual neces- 
sity for courts both inside and out- 
side the state. Never in our history 
have courts faced such intense skep- 
ticism from the public they serve. The 
challenge we face as the millennium 
approaches is to allay these concerns 
in a real and meaningful way. 
Ascientific survey of Florida court 
customers taken in 1996 showed only 
too well where our shortcomings lie. 
The greatest of all has been the 
courts’ failure to communicate effec- 
tively what it is we do. We have made 
great strides in addressing many 
problems ranging from more efficient 
methods of case management to the 
elimination of unfair bias. Yet if we 
do not tell the public about these pro- 
grams and their successes, then these 
programs remain invisible to the 
public. Roger Warren, president of 


the National Cen- 
ter for State 
Courts, made a 
telling point in a 
recent talk with 
Florida court rep- 
resentatives 
when he observed 
that courts today 
not only must be 
effective in administration, but also 
must be effective in communication. 
As I start my term as your chief jus- 
tice, I am taking this opportunity to 
start the dialog by giving a brief over- 
view of what we hope to achieve in 
the years ahead. 

First and foremost, my administra- 
tion marks the start of the first long- 
range strategic plan in Florida court 
history. This plan has been years in 
the making, originating with the vi- 
sioning process begun by former 
Chief Justice Rosemary Barkett and 
carried forward into an interim plan 
developed under former Chief Justice 
Stephen Grimes and implemented by 
Justice Kogan’s administration. It 
rests on a broad consensus developed 
with input from every major institu- 
tion in Florida as well as the general 
public. As the complexity of our law 
and our society increases, effective 
planning is essential for an institu- 
tion as large as the Florida State 
Courts System. You will hear more 
about the many significant aspects 
of this plan as implementation be- 
gins. 

Second, my administration will 
both continue and enhance the new 
access programs begun by Justice 
Kogan. The overwhelmingly positive 
response to these programs both in- 
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side and outside Florida has demon- 
strated that they meet a pressing 
need that courts are in the best posi- 
tion to provide. While we continue to 
be a world leader in providing access 
through new technology, our courts 
also will continue to emphasize out- 
reach and public education as means 
of improving access to the legal sys- 
tem. Examples include our model 
program for educating teachers about 
the law, the Justice Teaching Insti- 
tute, and the “Case of the Month” 
program that encourages secondary 
school teachers to use actual Su- 
preme Court cases as learning tools 
(located at http://www.firn.edu/supct/ 
cyber/). And we continue to use our 
website as a major educational tool, 
as demonstrated by the recent addi- 
tion of a new site giving the public 
its first comprehensive view of the 
ethical constraints imposed on judges 
(located at http://www.firn.edu/supct/ 
ethics/). 

Third, we will begin addressing 
what I believe to be the most critical 
issue facing our judiciary today: pub- 
lic trust and confidence. This is the 
hub around which all of our programs 
revolve. As our 1996 survey showed, 
public trust and confidence in courts 
had eroded for a variety of reasons 
that included ineffective communica- 
tion and unflattering perceptions of- 
ten based as much on misinformation 
as on fact. In only two short years, 
our access programs have noticeably 
improved public perceptions of the 
court. And as we begin implement- 
ing our long-range plan, we will con- 
tinue to address the many facets un- 
derlying public attitudes about the 
judicial system. Once again, our two 
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Important Note: You must have a WESTLAW 
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overriding goals are to increase the 
effectiveness of our courts and to im- 
prove the effectiveness of our com- 
munications with our customers. 

A fourth key element is account- 
ability. Florida now is making an his- 
toric shift to a new concept in public 
accountability called “performance 
based budgeting.” You will hear much 
about this concept in the years ahead. 
Its bedrock assumption is that the 
budgeting process should be linked 
to an assessment of governmental 
performance, thereby ensuring that 
tax dollars are used effectively and 
that government is accountable for 
its expenditures. During my admin- 
istration, the state courts system will 
begin budgeting under this new pro- 
cedure, which will require us to give 
the people of Florida a report card 
on the work we do. I give my whole- 
hearted support. In this vein, the Su- 
preme Court in my administration 
also will take part in a 
groundbreaking national study 
aimed at determining how state 
courts of last resort can improve their 


The Supreme Court 
will take part in a 
groundbreaking 

national study aimed 

at determining how 

state courts of last 

resort can improve 
their efficiency. 


efficiency. Where inefficiencies are 
found, I will take steps to correct 
them. 

Fifth and finally, we must continue 
to work diligently on strong and ef- 
fective communication with the 


Florida Legislature. It goes without 
saying that the attitudes of lawmak- 
ers are closely linked to the public 
perceptions of their constituents. 
Thus, our overall effort cannot sim- 
ply focus on legislators alone. We are 
fortunate that our access programs 
have had a favorable impact on con- 
stituents and lawmakers alike, but 
this is clearly only the beginning of 
a long-term effort. For that reason, 
it is doubly important that we con- 
tinue to communicate, to educate, 
and to demonstrate our effectiveness 
and fairness to the people. 

The space in this column is short, 
so I have attempted only an overview 
of major concerns we will address in 
my administration.You will hear 
much more in the months ahead. I 
will continue explaining these pro- 
grams in future articles appearing in 
the Bar Journal and Bar News. In the 
meantime, I ask all the members of 
the bench and Bar to give their 
wholehearted support as we prepare 
Florida’s legal system for the 21st 
Century. 
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Howard Coker 


President of The Florida Bar 


An avid sportsman and veteran trial lawyer, the 1998-99 


president is a Jacksonville native deeply committed to 


the independence of the legal profession. 


he important thing, accord- 

ing to Fran Coker, is not to 

believe the first thing 

people say about her hus- 
band, Florida Bar President Howard 
Coker. 

What does she mean? 

“Real estate values plummeted as 
soon as he got here,” said Jacksonville 
neighbor and 15-year sidekick Don 
Pitman, owner of a local produce com- 
pany. 

“God threw away the mold when he 
made this man,” said Coker’s legal 
assistant, Joyce Butler. Added para- 
legal Sherry Rice, without missing a 
beat, “It depends on which day it is 
whether that’s good or bad.” 

Son Cole Coker knows the date his 
dad, an avid sportsman, will finally 
bag that elusive elk: “The fifth of never 
.... His biggest problem is his height. 
You have to hunt in a lot of low ar- 
eas.” 

And those are Coker’s friends. 


Ah, but remember Fran Coker’s 
advice, and listen to the next thing 
people say. 

“He is a perfectionist,” said Butler. 
“Everything has to be exactly correct. 
When he commits to something, he 
gives 110 percent. He either does that 
or he won’t do it at all.” 

“I don’t know anyone who sticks to 
it like he does,” Pitman said. “I would 
say he’s one of the best litigators in 
town. That’s where his fame is.” 

“He is probably one of the most hon- 
est and trustworthy individuals I 
know. He has always sought to be pro- 
fessional and forthright as an attor- 
ney,” said his son. “A lot of attorneys 
have a bad reputation. You can be 
proud of him. Other attorneys either 
love him or hate him, but they all re- 
spect him.” 

Coker himself has the best expla- 


by Gary Blankenship 
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nation for the dichotomy between the 
things people say about him: “I’ve en- 
joyed people, I really have, even my 
adversaries. I feel like we should be 
able to laugh at ourselves and situa- 
tions. I often say if we work hard in 
the daytime, we should laugh in the 
evenings. I try to do that. I try not to 
take myself too seriously.” 

As for the slings and arrows tossed 
by his friends, Coker, displaying his 
famous grin that lights up his whole 
face and makes his eyes mischievous, 
says, “It’s like throwing spitballs at a 
battleship.” 

Howard Coker was born April 30, 
1947, in Jacksonville. His father, 
Howard Byron Coker, was in the 
beauty supply business. His mother, 
Mary Jeannette Carmichael, was a 
secretary for the Jacksonville Electric 
Authority. He was still in the mater- 
nity ward when Fran was born a few 
days later. 

“He says we first met in the hospi- 
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LONGEVITY IS A HALLMARK of the partnerships in Coker's law firm, where four of the five 
partners have worked together for 20 years. The partners are, standing from the left, Wayne 
Myers and Charles Sorenson, and, seated, Earl Higginbotham, Coker, and Jake Schickel. 


tal, and that I recognized him as hav- 
ing the body that all men fear and all 
women adore,” she said. A younger 
brother, Edward, completed the Coker 
family. 

Coker attended Spring Park E]- 
ementary School and then Landon 
High School, where at age 14 in the 
eighth grade, he really met Fran. They 
have been together since. 

“He was hungry to make it,” she 
recalled of those days. “He wanted to 
be in the middle of everything. He 
wanted to make an impact.” 

“The two are synonymous,” said 
daughter Kelly Coker-Daniel. “She 
completes the picture for him. She’s 
part of the reason he’s been able to do 
what he’s done. She’s always been 
there.” 

Coker was student council trea- 
surer and senior class president at 
Landon High School. He was captain 
of the baseball team and also played 
football, ran track, and was on the golf 
team. And those who are used to jok- 
ing about Coker’s stature (he stands 
fractionally under medium height, but 
is built like — depending on who you 
talk to — a middle linebacker or a fire 
hydrant) might be surprised that he 
played and was captain of his high 
school basketball team. 

“I talked to his old basketball coach 
and one of the things he said was ina 
close game, he always wanted Howard 
in there in the last two minutes,” said 


Coker friend and Board of Governors 
member Martin Garcia of Tampa. “He 
said Howard was an exceptional ath- 
lete and he had the ability to raise the 
level of play of everyone else.” 

After high school, there was little 
question for Coker about where he 
was headed. “I knew the day I gradu- 
ated from high school I wanted to be 
a trial lawyer,” he said. “I knew it 


“He wanted to be in 
the middle of 
everything. He 

wanted to make an 


impact.” 


sometime in my junior year in high 
school, because trial lawyers help 
people.” 

He enrolled at the University of 
Florida in journalism with an empha- 
sis in public relations. In his sopho- 
more year he and Fran were married, 
and Cole was born the next year. Kelly 
followed 18 months later. Fran now 
manages the home life, including the 
needs of both their mothers, pursues 
with Coker their shared hobby of 
antiquing, and works part-time with 
her husband and others on strategic 
planning for lawsuits. 
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“All of my undergraduate days at 
the University of Florida were filled 
with good times and laughter,” Coker 
recalled.“One of the wonderful things 
about going to the University of 
Florida for undergraduate and law 
school is it allows you to have friends 
in every area of our state.” 

Jacksonville trial attorney W.C. 
Gentry, a Coker friend since their un- 
dergraduate days, remembers when 
they were both pledges of the DAE 
fraternity, and were charged, as part 
of initiation rites, to “guard the lion.” 
Unfortunately, the young guards fell 
asleep, including Coker’s roommate, 
who was sleeping literally on the lion. 
During the night, someone not only 
repainted the lion, but also Coker’s 
roommate. 

“Everyone was running around try- 
ing to figure out what to do. Howard 
had the only constructive idea,” Gen- 
try said, illustrating the future 
president’s analytical and problem- 
solving abilities. “Howard figured out 
the smart thing to do was go get some 
white paint, paint the lion back and 
deny all knowledge that anything else 
had happened.” 

By the time he entered law school, 
Coker had a family that included two 
infants, which he supported by run- 
ning UF's intramural program. 

“I knew I wanted to be a trial law- 
yer, and toward the end of law school 
I knew I wanted to do personal injury 
work,” Coker said. “I remember there 
were a lot of bright people around me 
in school. I remember my attendance 
was not outstanding.” He did manage, 
however, to become president of the 
John Marshall Bar Association. 

Wayne Myers, then a classmate and 
now a partner with Coker, recalled he 
crammed creditors’ rights law to the 
future Bar president in a UF hallway 
the night before an exam. And Coker 
took great delight when, invited to be 
the commencement speaker at last 
May’s UF law graduation, he asked 
Myers to attend. “Twenty-five years 
ago I was just hoping to get out of that 
place and now I’m giving the com- 
mencement speech. Is this a great 
country, or what?” he said. 

After law school Coker and family 
returned to Jacksonville, where he 
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took a job in the Fourth Circuit State 
Attorney’s Office. He spent four 
months in a special prosecution unit 
before moving to prosecute felonies. 
“T got a lot of stand-on-my-feet-in- 
court trial experience,” he said. 

In 1973, he went to the Howell, 
Kirby law firm. “I thought it offered 
me more opportunities. I basically 
handled insurance and personal in- 
jury defense work,” Coker said. 

While he enjoyed the work, Coker 
itched to have his own firm. So on May 
10, 1976, he, Robert Cowles, and 
Myers opened Cowles, Coker & Myers. 
“I cut my salary by two thirds, bor- 
rowed money from the bank and off 
we went. It’s been wonderful ever 
since,” he said. 

Cowles eventually left for another 
firm and then a judgeship. The follow- 
ing year, Jake Schickel joined the firm, 
followed by Charles Sorenson. The 
firm became known as Coker, Myers, 
Schickel & Sorenson. In 1995, Earl 
Higginbotham was added as a name 
partner. 

Coker is proud to point out that “I 
have three partners who have been 
together with me for over 20 years. I 
like to think I form relationships that 
last. ’'ve been married 31 years, my 
secretary has been with me 18 years 
and my legal assistant has been with 
me for 16 years.” 

At first, Coker did all kinds of legal 
work in his new firm, including de- 
fense work. During that time, he was 
president of the Jacksonville Defense 
Lawyers Association. “I’ve seen the 
whole world, I like to say, because now 
I sit on the board of directors of the 
Academy of Florida Trial Lawyers,” he 
said. “My practice in the first 10 years 
evolved into a plaintiffs’ personal in- 
jury practice and has remained so to 
this day.” 

During those years, Coker met 
someone who would play a large part 
in his Bar life, 1996-97 Bar President 
John W. Frost II. The two were on op- 
posite sides of an employment law 
case tried in Polk County. At one point, 
Coker, who had been erroneously in- 
formed that Frost had been at a meet- 
ing that was key to the trial, asked a 
witness if Frost had been present, and 
Frost objected. If he had been at the 


PARALEGAL SHERRY RICE, left, and legal secretary Joyce Butler have worked with Coker 
for 16 and 18 years respectively. Their work day is marked by fast and furious banter. 


meeting, it would have transformed 
him from trial counsel for the plain- 
tiff into a witness. 

Coker, Frost recalled, checked his 
sources overnight and discovered the 
mistake. “He came back to court and 
did the right thing,” Frost said. The 
two became friends after the trial — 
and joke about the error every time 
they meet. 


“FHe’s dedicated 
and tenacious. He 


truly loves the 


profession.” 


“He’s very good, very competent and 
does an excellent job for his clients,” 
said Frost. 

“Being a trial lawyer is probably 
one of the most satisfying occupations 
you could ever have,” Coker said. “You 
get to meet different people and you 
get to do some good for people who 
might otherwise be taken advantage 
of. We have to protect the safety of 
Florida’s families.” 

Coker’s partners speak of his drive 
to represent clients, and at the same 
time to have an enjoyable atmosphere 
for firm members and employees to 


work in. 

“We’ve tried over 50 cases together,” 
Sorenson said. “He’s not easy on young 
lawyers because he wants them to 
strive for excellence. He’s a real com- 
petitive guy in trial. He really wants 
to win. He wants the commitment to 
win to be there.” 

But recently, especially as Coker 
has become more involved in Bar 
work, Sorenson has seen new traits. 
“T’ve seen over the past five years that 
Howard has become quite the diplo- 
mat. That’s a side of him that has sur- 
prised a lot of people who have seen 
him as a pure advocate,” he said. 

“He’s excellent. He’s one of the best 
trial lawyers I’ve seen,” said Myers, who 
concentrates on workers’ compensation 
cases. “Our firm has always prided it- 
self on being a very aggressive, 
hardworking law firm that does the best 
it can for each and every client.” 

As for the firm work ethic, Myers 
recalled that at his first legal job, his 
partner told him “No one works for 
us, they work with us.’ That’s the atti- 
tude here. We treat people like human 
beings.” 

Bar members will learn that their 
new president has “A love of the pro- 
fession. He’s dedicated and tenacious. 
He truly loves the profession. He has 
concerns for what is happening to the 
law and to members of the profession. 
He will be beneficial to the Bar,” 
Schickel said. 
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“Howard has a tremendous sixth 
sense for what people are concerned 
about and what people care about, and 
he will do his utmost to convey that 
to the public, the legislature and the 
Board of Governors,” he added. 

His legal resume alone is an im- 
pressive credential for the Bar presi- 
dency, but Coker also brings a wide 
variety of other experiences, both per- 
sonal and Bar-related. His friends 
point out that whatever area Coker 
has become involved in, personally or 
professionally, he has always worked 
to give something back. 

His love of sports continued after 
college with hunting and fishing. 
Coker has hunted all over North 
America as well as in Africa, and his 
home is packed with trophies from his 
various expeditions. He also has 
fished extensively, both freshwater 
and saltwater, and until Bar activities 
limited his time, he co-owned a deep- 
sea boat. 

Four large fish, three caught by son 
Cole and one by Coker, are mounted 
in the law firm, and the firm walls are 
adorned with a variety of outdoor and 
wildlife prints. Garcia recalls a fish- 
ing trip to South Florida where he and 
Coker caught 104 redfish (he hastens 
to add they kept only four), and with 
a laugh notes that Coker never told 
him, although he told others, he rated 
that as one of his two best fishing trips 
ever. (According to unnamed sources, 
Garcia only caught three of the fish.) 

As with his legal work, Coker also 
tries to give back to his sporting in- 
terests by being active in conservation 
efforts. He is a past president of the 
Jacksonville chapter of Ducks Unlim- 
ited, where he has been a member 
since 1983 and is a life sponsor. He 

joined the Florida Conservation As- 
sociation in 1988, and was president 
from 1993-94. 

Coker also has extensive law-re- 
lated credentials. He’s belonged to the 
Jacksonville Bar Association since 
returning home from law school. He 
is amember of theAssociation ofTrial 
Lawyers of America and the Ameri- 
can Bar Association. He is a charter 
member of the American Board of 
Trial Advocates, as well as past presi- 
dent of the Jacksonville chapter, and 
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past president of the Florida Federa- 
tion of the American Board of Trial 
Advocates. He is a member of the 
Academy of Florida Trial Lawyers, 
where he serves on the Board of Di- 
rectors and the Executive Committee. 
And that’s only a sample. 

He also has been active in a num- 
ber of civic and legal education un- 
dertakings, including serving as a 
trustee for UF’s Spessard Holland 
College of Law and advising the UF 
mock trial team. 

“He does not know how to say no to 
requests for his time,” said Butler. “I 
will get up from my seat and raise my 
hand while he’s on the phone being 
solicited to volunteer for something, 
to try to stop him .. . . He’ll just grin 
at me and volunteer anyway. He does 
it all the time. It drives me crazy. You 
can only stretch yourself so thin, but 


“Howard is a clear 
thinker, has a delightful 
sense of humor and 
doesn’t hesitate to roll up 
his sleeves and work 
hard.” 


he does it all the time.” 

One of those activities was serving 
as campaign treasurer for Duval 
County Sheriff Nat Glover, the first 
African-American to hold that post. 
The two met when Coker was an as- 
sistant state attorney and Glover a 
detective. 

“As I began to run for sheriff, he was 
one of my big supporters,” Glover said. 
“It really was an honor for me to have 
him agree to serve as finance chairman. 
He is a person who talks straight, with 
the highest integrity, and a person who 
will, without question, do exactly what 
he promises to do.” 

Martin Garcia tells the story from 
a different perspective, relating that 
when supporters were discussing 
Glover’s candidacy, they also ex- 
pressed skepticism that an African- 
American could win a countywide 


race. “Howard said without blinking, 
‘I have enough faith in people that 
they'll vote on the qualifications,’ and 
he went to work,” he said. “Howard 
has never met a fight he didn’t like, 
and you want him on your side when 
it happens. And if it’s a good cause, he 
fights hard.” 

In 1987, Coker became more in- 
volved in Florida Bar activities when 
he became a member of the Trial Law- 
yers Section Executive Council. He 
served on the section Legislative Com- 
mittee from 1988-93 and on its Ex- 
ecutive Committee from 1989-93. 
He was section chair for 1992-93 and 
the section representative to the 
Council of Sections, which he chaired, 
the following year. 

During his section work he became 
convinced that the CLE revenue splits 
between the Bar and its sections were 
unfair. “Howard was very committed 
to the sections and their objectives,” 
said then-Bar President Ben Hill. “I 
negotiated with him over a consider- 
able period of time and found him to 
be a very effective and aggressive ne- 
gotiator. Ultimately, the problems 
were resolved. If he is as aggressive 
as he was then, the Bar is going to be 
served well.” 

In 1994, Coker was elected to the 
Bar Board of Governors, representing 
the Fourth Circuit. Since then, he has 
chaired the Board Review Committee 
of Professional Ethics and the Pro- 
gram Evaluation Committee, and 
served on the Budget, Disciplinary 
Review, Legislative, and Executive 
committees. 

For the past year, he has been presi- 
dent-elect, and immediate past Presi- 
dent Edward Blumberg said the Bar 
is in good hands with his successor. 
“Howard is a clear thinker, has a de- 
lightful sense of humor and doesn’t 
hesitate to roll up his sleeves and 
work hard,” he said. 

President-elect Edith Osman said 
she’s looking forward to working with 
Coker in the coming year, especially 
on efforts to improve the profession’s 
image. 

“Howard has great interpersonal 
skills, always combining strength 
with humor,” she said. “He has proven 
himself to be a no-nonsense, hard- 
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THE COKER FAMILY. Grouped from the left, son Cole with wife Angie and daughter Olivia, Coker and wife Fran, daughter Kelly Coker-Daniel™~ 
and husband Jim Daniel. In front, Coker’s treasured hunting dogs, Garcia (left) and Cacciatore. 
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working and perseverant leader. I 
know that through his persistence we 
will be able to tackle the challenges 
that face the Bar.” 

There will be plenty of challenges 
in the coming year, according to 
Blumberg and others interviewed for 
this article: Continuing challenges in 
the legislature to Supreme Court 
oversight of the legal profession; the 
Bar’s ongoing professionalism efforts; 
improving legal access for the poor 
and middle class; improving the pub- 
lic perception of lawyers and the le- 
gal system. 

The latter is already something 
Coker and Osman are working on. 
“Howard and I have made a 
committment to combine our re- 
sources and energies to create a pro- 
gram to restore the public perception 
of lawyers — a high priority for both 
of our administrations,” she said. 

Fran Coker said Bar members will 
be well served because her husband 
always brings commitment and care- 
ful planning to his endeavors. 


“Whatever he was involved in and 
wherever he was, he jumped into it 
with both feet, and always tried to do 
whatever he could to make it better,” 
she said. “He doesn’t expect to just 
jump in and make an impact; he’s will- 
ing to set a goal for himself and work 
at it.” 

And Coker definitely has some 
goals in mind. 

“I’m tired of the public’s perception 
of lawyers,” he said. “I intend to do 
something about that. I intend to im- 
prove communications with our own 
members, the public, and the press.” 

Part of that solution is already un- 
derway. At Coker’s urging, this year’s 
annual Bar fee statements, which 
were mailed May 15, included an op- 
tional section asking Bar members to 
detail their civic, cultural, and other 
community service pro bono work. 
With those statistics, he plans to show 
that lawyers, as a group, spend more 
time giving back to their communi- 
ties than any other profession. 

The Bar must also remember that 


it must serve and help its own mem- 
bers. “Fortunately what I’ve heard 
over the past two years is that The 
Florida Bar is doing a better job of 
providing members services. By and 
large a great majority of our lawyers 
are happier with services,” Coker said. 
“But we have to continue to improve 
and provide more services for mem- 
bership. I think it’s important for 
members to know that the Bar is try- 
ing to do something for them instead 
of something to them. The emphasis 
is on member services.” 

One area the new president hopes 
to see member services improving is 
with technology. “We have to find new 
ways for members to access the ser- 
vices we have and we have to find new 
services for our members. In sum, we 
have to be vigilant and respectful of 
our membership.” 

Part of those services include con- 
tinuing the Bar’s professionalism pro- 
gram. “I think the professionalism 
efforts are welcomed by all segments 
of the organized Bar,” Coker said. “The 
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COKER | T PRESIDENT and still a very active member of the Jacksonville chapter 
of Ducks Unlimited and other environmental organizations. 


legal system is adversarial in nature, 
but there’s no reason why civility and 
respect for one another can’t be part 


of that system.” 

Although this year was relatively 
quiet in the legislature as far as some 
lawmakers attempting to wrest over- 
sight of the Bar from the Supreme 
Court, Coker expects that to be a con- 
tinuing — and one of the Bar’s most 
important — challenges. 

“The Bar should do whatever is nec- 
essary to keep membership under the 
auspices of the Supreme Court,” he 
said. “It should also do everything it 
can to preserve and protect the inde- 
pendence of our judiciary.” 

One reason that’s important, Coker 
said, is because when it comes to com- 
paring the Bar to other state-regu- 
lated professions or to other state 
bars, “The Florida Bar sets the stan- 
dard for professional discipline.” 

“When you go to ABA conferences, 
The Florida Bar is the standard by 
which other bars try to gauge them- 
selves,” he added. “No matter what the 
topic, Florida is usually ahead of the 
field as far as trying to handle or take 
care of different matters, from pro 
bono to legal services cuts, to profes- 


Gary Blankenship is associate editor 
of The Florida Bar News. 


sionalism.” 

The Bar is expecting Supreme 
Court action soon on its proposed new 
advertising regulations, which include 
a ban on trade names, regulations on 
Internet ads, and new rules for elec- 
tronic ads. Coker said the Bar will 
deal with incorporating whatever the 
court does into the rules. 

“I recognize that everyone has the 
right to advertise,” he said. “I person- 
ally have chosen not to advertise. 
Member surveys certainly indicate 
that the majority of members of the 
Bar feel that advertising is a cause of 
a lack of public confidence in the ju- 
dicial system.” 

He hopes the Bar can reach out, 
without advertising, to find ways law- 
yers can offer affordable legal services 
to those now frightened at the cost of 
hiring a lawyer. 

“To me the biggest challenge we 
face is to put together a group of law- 
yers who need clients and clients who 
need legal services at modest rates. 
Too many lawyers need work and too 
many moderate- and lower-income 
people need lawyers and cannot afford 
them,” Coker said. 

“My suspicion is we’ve got to find a 
way through technology for lawyers 
to serve larger groups of people at 
lower rates.” 
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While technology may provide a 
solution for this and other problems 
lawyers face, it also holds pitfalls for 
the profession. 

“Technology has caused every- 
thing to come at us much more rap- 
idly,” Coker observed. “There’s very 
little time to reflect on our actions. 
It’s disturbing to me that we really 
don’t have time to reflect on the con- 
sequences of our actions. Technol- 
ogy provides some huge benefits, 
but it also provides some huge ob- 
ligations.” 

A new issue for the Bar will be an- 
cillary businesses, Coker said. That 
issue is being studied by a special 
committee headed by Garcia. Its re- 
port is expected during Coker’s term 
as president. 

“Right now in Europe and Austra- 
lia, many law firms are being bought 
out by accounting firms; there are no 
prohibitions there for those entities 
to practice together,” he said. “From 
my own view, one of the most impor- 
tant things we can do is preserve our 
independence as lawyers.” 

According to Coker’s friends and col- 
leagues, Bar members should remem- 
ber Coker will bring a couple of under- 
lying values to his approach to these 
problems and other challenges of Bar 
leadership. As Gentry put it, “He loves 
the law. He went into the law not only 
because he saw it as a way to become 
successful, but to carry out the values 
he sees as important .... He really has 
the kind of basic moral values that I 
think we all hope we stand for. He lives 
them and in every aspect of his life he 
feels a commitment to protect what he 
believes are his fundamental values.” 

There’s no place Coker would rather 
be carrying out those values than in a 
courtroom or in negotiations. Coker 
himself puts it in characteristically 
direct language: “I enjoy helping 
people. I truly enjoy the satisfaction 
from seeing you have genuinely helped 
an individual or family. I love the prac- 
tice of law. I enjoy the people I meet. I 
enjoy my fellow lawyers and every day 
is different. I can’t think of another job 
Id like.” 

He paused and added with a smile, 
“When you spend 12 to 14 hours a day 
doing something, you should like it.” 
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Howard Coker is a smile waiting to happen. 

“I just like to laugh,” the new Bar president said. “Hearing people laugh is tremendous therapy. There’s 
humor everywhere and in everything. All people have good traits — sometimes you just have to work to find 
them.” 

Indeed, in calling some of Coker’s friends and colleagues for interviews, some of them start by laughing 
first and then explaining the source later. (Jim Boone, lifelong friend of Coker’s son, Cole, and who says 
Coker became his surrogate father after his own father died, takes particular delight in recounting some 
tales. But, due to space, stories about the “tater suit,” the cockpit battle with the dorado, and the just-short 
leap from boat to dock will remain untold.) 

But anyone who thinks a predilection for humor and enjoying life’s peculiarities translates into a laxity or 
easy approach to courtroom battles will be in for a rude surprise. Underneath the laughing exterior is steel. 
And a heart. 

Fran Coker tells of a case where her husband and one of his partners, Charles Sorenson, were represent- 
ing a plaintiff who claimed he had been hit by a bus at a bus station during a strike. The company produced 
a videotape taken at the time of the accident that showed strikers, but not only didn’t show the accident, 

didn’t even show a bus. 


“Hearing people “Howard and Charles thought 

it looked funny,” Mrs. Coker 

laugh is said. So they sent the tape to 

an expert, who reported it had 

tremendous been spliced and the missing 

4 ortion was at the time of the 
| therapy. There’s 


Coker and Sorenson, without 
objection, let the defense intro- 
duce and play the tape. Then 
they called their expert, who 


humor everywhere 


and in everything. . 


. « An people have told of the splicing. “The de- 
fense attorney had no clue [the 
good traits — tape had been altered],” Mrs. 


: ; Coker said. “He was livid with 
sometimes you just the company.” (The company 
may have been livid for other 
have to work to find reasons: A very large verdict 
was handed down by the jury.) 
When their two children were 
growing up, Mrs. Coker took 
them to her husband’s trials the way some families go to ball games. “One of the reasons I started going to 
Howard’s trials was because when Howard is in trial, he works until midnight and then he was back at the 
office at four in the morning,” Fran Coker said. “There are no lawyers who are more prepared when they go 
into a courtroom.” 

Last year Coker went to trial against General Motors representing a brain-damaged woman. Coker had 
been asked by West Palm Beach attorneys Christian Searcy and Lance Block to join them as the local 
counsel on the case. The case, like many, took months of preparation and the trial lasted 10 weeks, the 
longest case in Duval County history. 

“In a case that lasts for several months, you get involved in the families, the people, and their real lives,” 
Mrs. Coker said. “With Howard, it’s about people. The night before a final argument, Howard doesn’t sleep. 
He’s said to me so many times, ‘If I lose it won’t affect my life, but it is going to affect those clients and the 
rest of their lives.” 

“One of the closing statements I remember the most is he was talking about how great a society we live in 
with a democracy that allows citizens to decide what happens to one another,” said daughter Kelly Coker- 
Daniel. 

In the GM case, the work paid off. The jury awarded $24 million in compensatory damages and the trial 
was proceeding to determine punitive damages when it settled for an undisclosed amount. 

“I think he loves what he does. He believes in what he does and being good at his profession; these things 
are important to him,” his daughter said. “He always told us when we were growing up to choose something 
you love, because you'll excel at it. His favorite place to do what he does is in the courtroom.” 


them.” 
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Judicial Elections: 
Canon 7, Politics, and Free Speech 


by Charles J. Kahn, Jr. 


anon 7 of the Florida Code of Judicial Conduct 

draws boundaries between permissible and im- 

permissible speech by judges and judicial can- 

didates. The canon reflects two primary public 
purposes that, of necessity, overlap. First, the canon re- 
flects Florida’s commitment to a truly nonpartisan judi- 
ciary. Indeed, such commitment is reflected not only in 
the prohibitions of Canon 7,’ but also in long-standing 
Florida statutory law.? Second, Canon 7 maintains “the 
impartiality, the independence from political influence, and 
the public image of the judiciary as impartial and inde- 
pendent... .”° This article presents a historical discus- 
sion of cases involving the previous version of Canon 7 
and its restrictions on political speech in judicial cam- 
paigns. The article then considers cases construing the 
current version of the canon and details Florida’s recent 
experiences. Finally, the article concludes with general 
comments about judicial elections and the public interest 
considerations underlying Canon 7’s restrictions on po- 
litical speech. 


“Disputed Legal or Political Issues” 
Before the 1994 amendments‘ to the Code of Judicial 
Conduct, Canon 7B(1)(c) provided: 


A candidate, including an incumbent judge, for a judicial office 
that is filled either by public election between competing candi- 
dates or on the basis of a merit selection system . . . should not 
make pledges or promises of conduct in office other than the 
faithful and impartial performance of the duties of the office; 
announce his views on disputed legal or political issues; or mis- 
represent his identity, qualifications, present position, or other 
fact. 


In 1990, the American Civil Liberties Union (ACLU), 
on behalf of a Citrus County judge, challenged the portion 
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of this canon that proscribes discussion of “disputed legal 
or political issues.” ACLU of Fla., Inc., v. The Florida Bar, 
744 F. Supp. 1094 (N.D. Fla. 1990). Judge William Stafford 
struck down this portion of the canon. Although Judge 
Stafford recognized that “states need not treat candidates 
for judicial office the same as candidates for other elec- 
tive offices,” he nevertheless made the following sweeping 
pronouncements: 

[A] person does not surrender his constitutional right to free- 
dom of speech when he becomes a candidate for judicial office. A 
state cannot require so much. Indeed, when a state decides that 
its trial judges are to be popularly elected, as Florida has done, it 
must recognize the candidates’ right to make campaign speeches 
and the concomitant right of the public to be informed about the 
judicial candidates.® 

Judge Stafford analogized the speech rights of judicial 
candidates to the commercial speech rights of attorneys 
seeking to advertise. He relied upon the leading case of 
Bates v. State Bar of Arizona, 433 U.S. 350 (1977), to sug- 
gest that undue restrictions on judicial campaign speech 
“underestimated” the intelligence of the public. Judge 
Stafford also opined that “the state wrongly assumes that 
members of a respected and learned profession cannot an- 
nounce their views on legal and/or political issues with- 
out undermining the public’s confidence in the objectivity 
of the judiciary.”° Accordingly, Judge Stafford entered a 
temporary injunction against the Judicial Qualifications 
Commission (JQC) prohibiting enforcement of the canon. 
Judge Stafford ultimately entered a permanent injunc- 
tion.’ 

Soon after the ACLU opinion, an Arkansas federal court 
and the Kentucky Supreme Court considered and struck 
down language in Canon 7. First, in Beshear v. Butt, 773 F. 
Supp. 1229 (E.D. Ark. 1991), an Arkansas federal court 
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struck down Canon 7B(1)(c) of the 
Arkansas Code of Judicial Conduct, 
which, like the Florida code, pre- 
vented a candidate from making 
“pledges or promises of conduct in 
office other than the faithful and 
impartial performance of the duties 
of the office” or from announcing “his 
views on disputed legal or political 
issues.” The case concerned a cam- 
paign pledge made by Judge Sanford 
L. Beshear that plea bargaining is 
not acceptable to him and would not 
be allowed in his court. The federal 
court found ample ground to criticize 
Canon 7, which, in the words of the 
court, “minimizes the importance of 
free speech and openness in that 
branch of the government that serves 
as guardian of the civil liberties of 
the people.”* After all, the court ex- 
plained, Judge Beshear’s policies 
against plea bargaining would be 
implemented in open court, in the 
presence of all interested parties, and 
not in secrecy or in an arbitrary or 
oppressive manner. 

At about the same time, in a cam- 
paign for the Kentucky Supreme 
Court, a candidate named Dan Jack 
Combs made statements criticizing 
the fireman’s rule, statements about 
laws that forbid felons from carrying 
firearms, criticisms of a Kentucky 
Supreme Court ruling in a personal 
injury case, and statements about the 
standard of review in workers’ com- 
pensation cases. These statements 
resulted in disciplinary action by the 
Kentucky Commission. In J.C.J.D. v. 
R.J.C._R., 803 S.W.2d 953, 956 (Ky. 
1991), the Kentucky Supreme Court 
threw out the portion of Canon 7 that 
prohibits “all discussion of a judicial 
candidate’s views on disputed legal 
or political issues.” According to the 
Kentucky court, this prohibition “un- 
necessarily violates fundamental 
state and federal constitutional free 
speech rights of judicial candidates.” 

In Stretton v. Disciplinary Board, 
944 F.2d 137 (3d Cir. 1991), however, 
the Third Circuit Court of Appeals 
upheld Canon 7 as it applied to a 
Pennsylvania judicial candidate. This 
candidate wanted to comment about 
the fact that all judges in his county 
were Republicans and that the 
county would benefit from judges 


“Judges remain 
different from 
legislators and 
executive officials, 
even when all are 
elected, in ways that 
bear on the strength 
of the state’s interest 
in restricting their 
freedom of speech.” 


with an “activist” bent. The Third 
Circuit construed Canon 7 narrowly 
based upon its assumption that the 
Pennsylvania Supreme Court would 
give it a narrow construction to pro- 
tect its constitutionality. The Penn- 
sylvania Judicial Inquiry and Review 
Board argued in Stretton that the 
prohibition of comment on “disputed 
legal or political issues” should be 
“viewed narrowly as prohibiting a 
candidate only from announcing a 
position on an issue that may come 
before the court for resolution.” The 
Third Circuit agreed: “Adopting a re- 
strictive interpretation is reasonable 
in light of the state’s interests [served 
by Canon 7].”"! The court found a 
compelling state interest in the “in- 
tegrity of its judiciary.” The court 
also found Judge Stafford’s opinion 
in ACLU and the Kentucky opinion 
in J.C.J.D. “unpersuasive.”* 

In turn, the Third Circuit’s restric- 
tive construction did not prove per- 
suasive to the U. S. Seventh Circuit 
Court of Appeals. In a 1990 campaign 
for the Illinois Supreme Court, a can- 
didate, Robert Buckley, circulated 
campaign literature stating that he 
had never written an opinion revers- 
ing a rape conviction. This literature 
led to charges against Buckley by the 
Illinois Judicial Inquiry Board, and 
Buckley then brought a federal ac- 
tion against the board. In Buckley v. 
Illinois Judicial Inquiry Board, 997 
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F.2d 224 (7th Cir. 1993), the court not 
only struck down the prohibition 
against announcing views on dis- 
puted legal or political issues, but 
also went farther than any other 
court has before or since in criticiz- 
ing the canon. Judge Richard Posner, 
echoing an observation made by 
Judge Stafford in ACLU, began his 
analysis by conceding that “judges 
remain different from legislators and 
executive officials, even when all are 
elected, in ways that bear on the 
strength of the state’s interest in re- 
stricting their freedom of speech.”"* 
Nonetheless, Judge Posner was lib- 
eral, and perhaps even a bit given to 
overstatement, in his condemnation 
of Canon 7 on First Amendment 
grounds: 

The rule certainly deals effectively with the 
abuse that the draftsmen were concerned 
with; but in so doing it gags the judicial 
candidate. ... Indeed, the only safe response 
...is silence. True, the silencing is tempo- 
rary. It is limited to the duration of the cam- 
paign. But interference with the market- 
place of ideas and opinions is at its zenith 
when the“customers” are most avid for the 
market’s “product.” The only time the pub- 
lic takes much interest in the ideas and 
opinions of judges or judicial candidates is 
when an important judicial office has to be 
filled .... It is basically only during the 
campaign that judicial aspirants have an 
audience, and literal compliance with [the 


rule] would deprive the audience of the 
show.'® 


So far, no other court has adopted 
Judge Posner’s concern that Canon 
7 “gags the judicial candidate” or 
“would deprive the audience of the 
show.” 


New Version of Canon 7 

In 1990, the American Bar Asso- 
ciation rewrote Canon 5 of the Model 
Code of Judicial Conduct, which is 
the prototype for Florida’s Canon 7. 
Under the ABA’s 1990 Model Code, 
the prohibition against making state- 
ments on disputed legal or political 
issues evaporated. In its place, the 
ABA adopted Canon 5A(3)(d)(ii) pro- 
viding that candidates “shall not 
make statements that commit or ap- 
pear to commit the candidate with 
respect to cases, controversies, or is- 
sues that are likely to come before 
the court.” In 1994, the Florida Su- 
preme Court adopted the present 
Canon 7A(3)(d), which is identical to 
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the Model Code provision: 
(3) A candidate for a judicial office: 


* * * 


(d) shall not: 

(i) make pledges or promises of conduct 
in office other than the faithful and im- 
partial performance of the duties of the 
office; 

(ii) make statements that commit or ap- 
pear to commit the candidate with re- 
spect to cases, controversies or issues that 
are likely to come before the court; or 
(iii) knowingly misrepresent the identity, 
qualifications, present position or other 
fact concerning the candidate or an op- 
ponent; 


Even before its adoption in Florida, 
the revised canon had already made 
a trip to federal court. In Ackerson v. 
Kentucky Judicial Retirement and 
Removal Commission, 776 F. Supp. 
309 (W.D. Ky. 1991), the candidate 
wanted to make pledges, promises, 
and statements that would commit 
or appear to commit him with respect 
to administrative matters in the 
Kentucky Court of Appeals. Specifi- 
cally, candidate Ackerson wanted to 
discuss the backlog of cases, meth- 
ods of assignment of cases, numbers 
of pending cases, hiring and firing of 
employees, and administrative ex- 
penses relating to travel. The Ken- 
tucky federal court observed that “the 
Canon does not limit its strictures to 
substantive matters involving a 
court’s judicatory function.”** Rather, 
the broad language of Canon 7 quite 
simply prohibited any promises of 
conduct in office with respect to is- 
sues likely to come before the court. 
The court recognized that commit- 
ments on administrative issues are 
not excluded from, and appear to be 
covered by, the literal language of the 
canon. Finding no compelling inter- 
est to justify limiting a judicial 
candidate’s speech on court admin- 
istrative issues, the court struck 
down this portion of the new Canon 
7 as applied to the proposed speech. 

CandidateAckerson also wanted to 
make comments that would commit 
him with respect to legal issues 
“which are not presently before the 
Kentucky Court of Appeals in any 
identifiable cases.”!” Specifically, he 
wished to discuss the right of privacy, 
the role of U. S. Supreme Court pre- 
cedent, and the adoption of federal 
evidence rules in Kentucky state 


courts. As to these claims, the court 
found a compelling state interest 
because, although these issues were 
not presently before the court, they 
were likely to come before the court, 
and comment on these types of issues 
tends to undermine the fundamen- 
tal fairness and impartiality of the 
legal system. The court thus upheld 
the canon as a legitimate constraint 
on a candidate’s discussion of legal 
issues. 

Since Ackerson, the Kentucky Su- 
preme Court has twice upheld Canon 
7 against First Amendment attacks. 
In Deters v. Judicial Retirement and 
Removal Commission, 873 S.W. 2d 
200 (Ky. 1994), the candidate ran po- 
litical advertisements in local news- 
papers which contained in bold print 
the statement: “Jed Deters is a Pro- 
Life candidate.” The court rejected 
the claim that this statement was not 
within the parameters of Canon 7 
because the abortion issue is not one 
likely to come before the particular 
Kentucky trial court in which Deters 
sought judicial office: 


We agree with the Commission’s finding 
that Mr. Deters’ political advertisements 
were a public announcement of his views 
on the abortion issue and we are further 
of the opinion that his claim of being “a 
pro-life candidate” appeared to commit 
him to a position not only on abortion 
matters, but also on other controversies, 
and that any or all of such issues and 
controversies are likely to come before 
the court.'® 


The court then addressed the First 
Amendment contentions. First, the 
court distinguished the former lan- 
guage of Canon 7 that it had invali- 
dated in J.C.JD. Relying upon the 
Kentucky federal court’s opinion in 
Ackerson, the Kentucky Supreme 
Court recognized a compelling state 
interest in limiting a judicial 
candidate’s speech “because the mak- 
ing of campaign commitments on is- 
sues likely to come before the court 
tends to undermine the fundamen- 
tal fairness and impartiality of the 
legal system.”!* Accordingly, the court 
upheld the canon. 

Recently, in Summe v. Judicial Re- 
tirement and Removal Commission, 
947 S.W.2d 42 (Ky. 1997), the Ken- 
tucky Supreme Court again gave 
short shrift to a constitutional chal- 
lenge to Canon 7. Candidate Summe 
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used a campaign flier designed to 
look like an actual newspaper. The 
flier was entitled “Kenton County 
Citizens Courier.” The campaign ma- 
terial gave voters the impression that 
an independent organization advo- 
cating child abuse issues supported 
candidate Summe. The commission 
found this to be a misrepresentation 
of fact in violation of Canon 7B(1)(c) 
(Florida Canon 7A(3)(d)(iii)). The 
commission also determined that 
statements in a letter from one of 
Summe’s campaign supporters to 
nurses in Kentucky constituted a 
pre-election commitment on the is- 
sue of probation in child abuse cases 
in violation of Canon 7B(1)(c) 
(Florida Canon 7A(3)(d)(ii)). The let- 
ter included the statement “vote for 
a person who will let no one walk 
away before justice is served”; the 
incumbent judge had recently placed 
a child abuse defendant on probation. 
The Kentucky court found that this 
statement from the letter repre- 
sented Summe’s commitment to pre- 
vent probation for child abusers. The 
court applied a broad interpretation 
to Canon 7’s prohibition regarding 
commitment by a judicial candidate 
with respect to cases, controversies, 
or issues: “[A]nything that could be 
interpreted as a pledge that the can- 
didate will take a particular ap- 
proach in deciding cases or a particu- 
lar class of cases is prohibited.” The 
Kentucky court also reaffirmed its 
view that the present Canon 7 re- 
flects a compelling state interest, the 
same interest identified by the fed- 
eral court inAckerson, and moreover, 
is more narrowly tailored than the 
former Canon 7. 

Analytically, the Summe opinion 
contrasts with the Stretton opinion 
in a significant regard. The Third Cir- 
cuit construed the old canon nar- 
rowly, concluding that only speech 
appearing to commit the candidate 
on a legal issue fell within the 
canon’s ambit. This construction al- 
lowed the Stretton court to uphold the 
speech prohibition. The Kentucky 
court, however, construed the new 
canon broadly to ensnare Summe’s 
campaign literature and then re- 
jected the First Amendment chal- 
lenge with no consideration of 
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whether the broad construction was 
itself a factor in the constitutional 
analysis. 


Florida’s Experience 
With Canon 7 

No Florida federal court or the 
Florida Supreme Court has directly 
addressed the relationship between 
the First Amendment and the prohi- 
bitions of Florida’s current Canon 
7A(3)(d). Based upon the cases pre- 
viously reviewed, it nevertheless ap- 
pears likely that the 1994 amend- 
ments to this portion of Canon 7 will 
pass constitutional muster. Another 
portion of Canon 7 is, however, sus- 
pect. 

In ACLU v. The Florida Bar, dis- 
cussed earlier, the court invalidated 
the former prohibition on discussion 
of disputed legal and political issues. 
At about the same time, the ACLU 
brought another case on behalf of 
judicial candidate Larry Schack 
against The Florida Bar and the JQC. 
In that case, ACLU v. The Florida Bar, 
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No. TCA 90-40163-WS, Schack chal- 
lenged Canon 7B(1)(a) (now Canon 
7A(3)(a)), which requires candidates 
for judicial office to “maintain the 
dignity appropriate to judicial office.” 
Schack alleged that he feared the 
JQC would enforce this canon 
against him if he spoke publicly 
about truthful information regarding 
his opponent, the incumbent circuit 
judge. Judge Stafford, having re- 
cently granted an injunction in the 
first ACLU case, denied Schack’s 
motion for preliminary injunction, 
noting that neither the Bar nor the 
JQC had any intention of enforcing 
Canon 7B(1)(a) against Schack in the 
manner he alleged. Judge Stafford 
asked for further briefing and, while 
certain motions were pending, 
Schack was elected a circuit judge in 
Martin County. Judge Stafford sub- 
sequently dismissed the case as 
moot. ACLU v. The Florida Bar, No. 
TCA 90-40163-WS (N.D. Fla. Oct. 29, 
1991). The 11th Circuit reversed in 
ACLU v. The Florida Bar, 999 F.2d 
1486 (11th Cir. 1993). 


Your 


Independe 


nt Resear 


In the appeal to the 11th Circuit, 
the Bar and the JQC, in addition to 
arguing that the mootness decision 
should be upheld, asserted that the 
court did not have jurisdiction be- 
cause neither the Bar nor the JQC 
disagreed with Schack’s construction 
of the canon. Schack contended, how- 
ever, that two factors rendered the 
action a live case or controversy: 1) 
an advisory opinion issued by the 
Committee on Standards of Conduct 
Governing Judges”! stated that 
Schack’s proposed campaign speech 
would violate Canon 7B(1)(a); and 2) 
the JQC’s refusal to make a state- 
ment in advance, concerning whether 
it would seek disciplinary charges 
against Schack, forced Schack to en- 
gage in self-censorship of constitu- 
tionally protected speech. The court 
agreed with Schack’s position, find- 
ing that his fear of disciplinary ac- 
tion was reasonable and thus the 
harm he suffered was an objective 
chill of his First Amendment rights. 
This holding is of particular interest 
because the JQC filed court papers 
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acquiescing in Schack’s position that 
Canon 7B(1)(a) could not be applied 
constitutionally to Schack’s proposed 
campaign speech. The court found 
that this filing did not destroy the 
“live controversy.” As the court noted, 
the JQC is not the final arbiter of the 
interpretation of the Code of Judicial 
Conduct; that responsibility rests 
with the Florida Supreme Court.” 
On remand, Judge Stafford held 
that “[a]bsent a narrowing construc- 
tion by the Supreme Court of Florida, 
Canon 7B(1)(a) is declared unconsti- 
tutional both on its face and as-ap- 
plied to the speech proposed by Judge 
Larry Schack.” ACLU v. The Florida 
Bar, No. TCA 90-40163-WS (N.D. Fla. 
Mar. 22, 1994). Judge Stafford ex- 
plained that although “a constitu- 
tional construction of the canon is not 
difficult to imagine,” the Florida Su- 
preme Court “has been silent about 
whether the canon applies to restrict 
a judicial candidate’s speech.” Judge 
Stafford further explained that the 
Committee on Standards had not 
been silent and had interpreted the 
canon “as prohibiting a candidate’s 
discussion of legally-obtained truth- 
ful information critical of an oppo- 
nent in a judicial campaign.” Conse- 
quently, Judge Stafford concluded, 
judicial candidates now faced a diffi- 
cult choice that could render the re- 
sulting chill on First Amendment 
rights unconstitutional: 
Absent an authoritative ruling to the con- 
trary from the Supreme Court of Florida, 
the Committee’s opinion places Schack 
and every other judicial candidate in an 
untenable position: they must either 
abide by the Committee’s interpretation 
of the canon—and censor their speech— 
or risk disciplinary action by the defen- 
dants. It is this specter of self-censorship, 
the chill on First Amendment rights, that 


arguably makes Canon 7(B)(1)(a) unac- 
ceptable under the Constitution. 


Judge Stafford indicated that de- 
spite the Bar and the JQC’s “acqui- 
escence in Schack’s as-applied chal- 
lenge,” they nevertheless maintained 
the canon was not facially unconsti- 
tutional because it could be validly 
applied. Judge Stafford found merit, 
however, in the arguments by the 
plaintiffs, the ACLU and Schack, that 
the canon was overbroad as it is 
likely to have a chilling effect on First 
Amendment rights. Judge Stafford 


also found merit in the plaintiffs’ 
vagueness challenge to the canon: 


Any suggestion that Canon 7(B)(1)(a) is 
certain in its meaning and limited in its 
application . . . is belied by the critically 
different interpretations given to the 
canon by the defendants on the one hand 
and the Committee on Standards on the 
other. That these groups, all arms of the 
supreme court, have expressed diverging 
opinions is an indication that the canon 
itself provides no clear guidelines about 
what behavior, including speech, it pro- 
scribes. Furthermore, because the Su- 
preme Court of Florida has given the 
canon no limiting construction, judicial 
candidates are left to wonder whether the 
canon will be applied to their campaign 
speech. 

Judge Stafford explained that be- 
cause the challenged canon had a 
potential chilling effect on protected 
speech, it could be sustained only if 
the defendants established that such 
restraint constituted the least re- 
strictive means to achieve a compel- 
ling state interest. He concluded, 
however, that “the defendants have 
not articulated—nor can this court 
imagine—a compelling state interest 
that justifies the restraint that 
Canon 7(B)(1)(a), as currently inter- 
preted by the Committee on Stan- 
dards, places upon a judicial 
candidate’s speech.” Accordingly, 
Judge Stafford refused to uphold the 
canon. Nevertheless, the Florida Su- 
preme Court subsequently readopted 
the rule in the 1994 Code revisions.” 

Although the Florida Supreme 
Court has not yet considered a chal- 
lenge to Canon 7B(1)(a), it has con- 
sidered a free speech claim in a chal- 
lenge to Canon 7A(1)(b). InIn re Code 
of Judicial Conduct (Canons 1, 2 and 
7A(1)(b)), 603 So. 2d 494 (Fla. 1992), 
the court upheld Canon 7A(1)(b) 
which provides that judges should 
not “publicly endorse a candidate for 
public office.” This provision is un- 
changed in the present version of the 
Code of Judicial Conduct. Judge 
Hugh Glickstein wrote a letter in 
1990 endorsing the retention of Chief 
Justice Leander Shaw. The letter was 
written on court letterhead, identi- 
fied Judge Glickstein as a member 
of the judiciary, and was published 
in the Citrus County Chronicle and 
The Florida Flambeau.* In July 
1991, the JQC formally charged 
Judge Glickstein with violating Can- 
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ons 1, 2, and 7A(1)(b) by publicly en- 
dorsing a candidate for public office. 
Judge Glickstein then filed an action 
in circuit court against the JQC al- 
leging that these canons unconstitu- 
tionally deprived him of his freedom 
of speech. The JQC unsuccessfully 
sought a writ of prohibition in the 
Supreme Court.” Although the court 
denied the writ, it transferred the 
pending circuit court case to the 
Florida Supreme Court in order to 
consider the constitutionality of the 
canons. Justice McDonald’s majority 
opinion for the court in Jn re Code of 
Judicial Conduct (Canons 1, 2, and 
7A(1)(b)) is the only Florida state 
court case addressing the First 
Amendment concerns that come into 
play as a result of the strictures of 
Canon 7. 

Justice McDonald’s opinion ac- 
knowledged that political speech is 
at the core of the First Amendment’s 
concerns and is “the essence of self- 
government.””’ The court also recog- 
nized that “expressing one’s opinion 
about who should serve in a public 
office, as Judge Glickstein did, is po- 
litical speech that falls within the 
protection of the First Amendment.” 
Nevertheless, the court, over one dis- 
sent, found a compelling governmen- 
tal interest in Canon 7’s prohibition 
against political endorsements by 
judges: “Maintaining the impartial- 
ity, the independence from political 
influence, and the public image of the 
judiciary as impartial and indepen- 
dent is a compelling governmental 
interest.”2° The court quoted from 
Alexander Hamilton’s Federalist Pa- 
pers to emphasize the historical im- 
portance of an independent judiciary 
as well as “[t]he benefits of the in- 
tegrity and moderation of the judi- 
ciary.”” Accordingly, the court upheld 
the canon.*! 

In the most recent federal court 
case involving the JQC and a Florida 
judicial candidate, Judge Maurice 
Paul struck down Canon 7C(1), pro- 
hibiting a candidate from establish- 
ing a campaign committee or expend- 
ing funds earlier than one year before 
the general election. Zeller v. The 
Florida Bar, 909 F. Supp. 1518 (N.D. 
Fla. 1995). Judge Paul concluded that 
the prohibitions contained in Canon 
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7C(1) implicate two distinct First 
Amendment rights, the right of po- 
litical expression and the right of 
political association. The prohibitions 
in Canon 7C(1) posed a problem be- 
cause they impinged on the rights of 
supporters and potential supporters 
of judicial candidates. Judge Paul 
noted “numerous less restrictive 
means furthering the state’s interest 
in preventing judicial corruption.”*” 
In particular, he cited FS. §105.071, 
proscribing partisan political activ- 
ity by judges, and F‘S. §105.09, pre- 
venting judicial candidates from ac- 
cepting the assistance of partisan 
political organizations. He also cited, 
and thereby implicitly approved, 
Canon 7A(3)(d) and its prohibition of 
pledges or promises of conduct in of- 
fice or statements that commit or 
appear to commit the candidate in 
cases, controversies, or issues that 
are likely to come before the court. 
He further noted that Florida’s 
Canon 7, as well as several other pro- 
visions regulating campaign finance, 
prevent judicial candidates from per- 
sonally soliciting campaign funds. 

Judge Paul went beyond his com- 
ments on the rights of potential sup- 
porters. He concluded that the canon 
“has the effect of unconstitutionally 
limiting political expenditures by 
Candidates, and thereby restricts the 
ability of the Public to receive access 
to information about Candidates’ 
campaigns.”* The significance of this 
comment is uncertain in light of 
Judge Paul’s seeming approval of 
Canon 7’s prohibition against certain 
forms of campaign speech that would 
obviously greatly enlighten the pub- 
lic concerning the candidates’ predi- 
lections. 

One Canon 7 case involving cam- 
paign literature has reached the 
Florida Supreme Court under the 
new code. In In re Inquiry Concern- 
ing Judge Alley, 699 So. 2d 1369 (Fla. 
1997), the court publicly repri- 
manded a successful judicial candi- 
date for four code violations. Judge 
Alley admitted the allegations and 
never contested the JQC’s right to 
proceed against her or the constitu- 
tionality of any portion of Canon 7. 
The court thus never considered the 
validity of the charges. 


At least one of the charges against 
Judge Alley involved her use of a 
photograph of her opponent sitting 
next to William Cruse, a convicted 
murderer now on Florida’s death row. 
The campaign literature noted that 
Judge Alley’s opponent defended 
“convicted mass murderer, cop killer, 
William Cruse.” Apparently, however, 
Cruse had not yet been convicted at 
the time the photograph was taken. 
The opinion notes that Judge Alley’s 
opponent was an assistant public 
defender “observing a duty placed 
upon her as a member of The Florida 
Bar.” Although the opinion does not 
denominate the particular portion of 
Canon 7 violated by the use of this 
campaign literature, it appears that 
the provision involved was Canon 
7A(3)(d)(iii), which prohibits a can- 
didate from knowingly misrepresent- 
ing the “identity, qualifications, 
present position or other fact con- 
cerning the candidate or an oppo- 
nent.” The extent to which the JQC 
will take further action in prohibit- 
ing comment about an opponent or 


an opponent’s legal career remains 
to be seen. In the meantime, the First 
Amendment would seem to protect a 
truthful comment about an 
opponent’s legal career and cases 
handled by the opponent. 


Partisan and 
Nonpartisan Activity 

Florida appears to stand on solid 
constitutional ground in its commit- 
ment to nonpartisan judicial elec- 
tions. It is a misdemeanor in Florida 
for a candidate for judicial office to 
publicly represent or advertise her- 
self or himself as a member of any 
political party. F.S. §105.071(3)(1995). 
There is no reason to believe that this 
statute does not pass constitutional 
muster. In Concerned Democrats of 
Florida v. Reno, 458 F. Supp. 60 (S.D. 
Fla. 1978), a federal district court 
struck down FS. §105.09 (1977), 
which prohibited a political party 
from supporting, endorsing, or assist- 
ing any judicial candidate.* As ap- 
plied to political parties, this prohi- 
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bition violated the First Amendment. 
Giving a favorable nod, however, to 
the ideal of nonpartisan elections, the 
federal court observed: 

There are certainly less restrictive alter- 
natives available to the state; in fact, it 
appears that they already exist. The court 
feels that the state can permissibly 
achieve its goa! of keeping judicial elec- 
tions nonpartisan by regulating the par- 
tisan activity of judges and political can- 
didates. This appears to have been 
accomplished by §105.071.% 


The Committee on Standards has 
fairly strictly interpreted the parti- 
san activity prohibitions. A candidate 
may not respond to a questionnaire 
propounded by a county Republican 
executive committee asking each 
candidate to list “political activities 
or previous offices held,” if the can- 
didate intends to respond by noting 
extensive involvement with party 
politics in the candidate’s area of the 
state.*’ A candidate also may not at- 
tend local Republican or Democratic 
meetings, open to the public, in or- 
der to distribute campaign literature 
and speak informally with attend- 
ees.*® 


Compelling State Interest 
and Judicial Elections 

Reviewing courts subject restric- 
tions on political speech to strict scru- 
tiny.*® Such restrictions on the exercise 
of traditional free speech rights “must 
be narrowly drawn and represent a 
considered legislative judgment that a 
particular mode of expression has to 
give way to other compelling needs of 
society. In In re Code of Judicial 
Conduct (Canons 1, 2, and 7A(1)(b)), 
the Florida Supreme Court identified 
a compelling governmental interest: 
“[mJaintaining the impartiality, the in- 
dependence from political influence, 
and the public image of the judiciary 
as impartial and independent.” As 
stated by theAckerson court,“an even- 
handed, unbiased and impartial judi- 
ciary is one of the pillars upon which 
our system of government rests.”“? The 
Kentucky Supreme Court has also 
mentioned the integrity and objectiv- 
ity of the judicial system.“ 

In truth, an imprecise analogy, at 
best, exists between judicial elections 
and traditional elections for mem- 
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bers of the legislative and executive 
branch. It could be argued that the 
constituents of a legislator have a 
perfect right to expect the legislative 
candidate to make certain promises 
of performance in office and, upon 
election, to abide by those promises. 
The relationship of voters to judicial 
candidates is more complex. Al- 
though citizens, as voters, may wish 
to have certain assurances and ex- 
pectations as to a judge’s philosophy, 
citizens as potential litigants are not 
entitled to an expectation that a 
judge will rule in accordance with a 
philosophical predilection as opposed 
to the law and facts of a given case. 
A similar view has been expansively 
expressed by Indiana Chief Justice 
Randall T. Shepard.“Justice Shepard 
argues that the free speech prohibi- 
tions of Canon 7 are grounded in the 
constitutional guarantee of due pro- 
cess. He argues to suggest that due 
process protections for future liti- 
gants are of constitutional dimen- 
sions and often provide an adequate 
foil to the First Amendment claims 
of judicial candidates. Therefore, ac- 
cording to Justice Shepard, the de- 
bate is not merely between free 
speech rights and some vague state 
interest in an independent judiciary. 
It is, rather, a clash between two pow- 
erful constitutional guarantees: the 
judge’s interest in free speech and the 
litigant’s interest in due process. 
This clash of constitutional values, 
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not inherent in nonjudicial elections, 
requires a policy choice. Florida, in 
keeping with its commitment to an 
independent judiciary, has made such 
a policy choice through the restric- 
tions imposed by Canon 7. 0 


1 Pursuant to Canon 7A(1), a judge gen- 
erally may not “(a) act as a leader or hold 
an office in a political organization; (b) 
publicly endorse or publicly oppose an- 
other candidate for public office; (c) make 
speeches on behalf of a political organi- 
zation; (d) attend political party functions; 
or (e) solicit funds for, pay an assessment 
to, or make a contribution to a political 
organization or candidate, or purchase 
tickets for political party dinners or other 
functions.” The primary exception to 
Canon 7A(1) appears at Canon 7C(3): “A 
judicial candidate involved in an election 
... may attend a political party function 
to speak in behalf of his or her candidacy 
or on a matter that relates to the law, the 
improvement of the legal system, or the 
administration of justice. The function 
must not be a fund-raiser, and the invi- 
tation to speak must also include the 
other candidates for the judicial office.” 
Even at such a function, “[t]he candidate 
should refrain from commenting on the 
candidate’s affiliation with any political 
party or other candidate, and should 
avoid expressing a position on any politi- 
cal issue.” 

2 Fia. Stat. §§105.071, .09 (1997). 

3 In re Code of Judicial Conduct (Can- 
ons 1, 2, and 7A(1)(b)), 603 So. 2d 494, 
497 (Fla. 1992). 

4 In re Code of Judicial Conduct, 643 
So. 2d 1037 (Fla. 1994), amended 659 So. 
2d 692 (Fla. 1995) and 675 So. 2d 111 (Fla. 
1996). 

5 ACLU, 744 F. Supp. at 1097. 

6 Id. at 1099. 

7 ACLU v. The Florida Bar, No. 90- 
40122-WS (N.D. Fla. May 21, 1991). 

8 Beshear, 773 F. Supp. at 1233. 

803 S.W.2d at 956. 

10 Stretton, 944 F.2d at 142. 

Td. at 143. 

2 Td. at 142. 

13 Td. at 144. 

4 Buckley, 997 F.2d at 228. 

8 Td. at 228-29. 

16 Ackerson, 776 F. Supp. at 313. 

17 Td. at 311. 

18 Deters, 873 S.W.2d at 203. 

19 Td. at 205. 

20 Summe, 947 S.W.2d at 47 (quoting 
JEFFREY M. SHAMAN, et al., JUDICIAL Con- 
DUCT AND Etuics, §11.09 (2d ed. 1995)). 

21 This committee is now known as the 
Judicial Ethics Advisory Committee. See 
Petition of the Comm. on Standards of 
Conduct Governing Judges, 698 So. 2d 
834 (Fla. 1997). 

22 See In re Inquiry Concerning Judge 
Kelly, 238 So. 2d 565, 571 (Fla. 1970) 
(“[T]he power to render the ultimate judg- 
ment” in cases involving the interpreta- 
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tion of the Code“is vested in this Court.”); 
see also Fa. Const. art. V, §12(c)(1), (“The 
supreme court may accept, reject, or 
modify in whole or in part, the findings, 
conclusions, and recommendations of the 
commission ... .”). 

23 See In re Code of Judicial Conduct, 
643 So. 2d at 1059. 

24 In re Glickstein, 620 So. 2d 1000, 1001 
(Fla. 1993). 

25 Canon 1 provides: “A judge should up- 
hold the integrity and independence of 
the judiciary.” Canon 2 provides: “A judge 
should avoid impropriety and the appear- 
ance of impropriety in all his activities.” 

26 Reiter v. Gross, 599 So. 2d 1275 (Fla. 
1992). 

27 In re Code of Judicial Conduct, 603 
So. 2d at 496 (quoting Garrison v. Louisi- 
ana, 379 U.S. 64, 74-75 (1964)). 

Id. 

29 Id. at 497. 

id: 

31 Judge Glickstein subsequently re- 
ceived a public reprimand: “Canon 7A is 
absolute in its prohibition of public en- 
dorsements of political candidates, and 
we affirm the canon’s rationale that a 
judge’s involvement in political activity 
diminishes his or her ability to maintain 
independence on the bench.” Glickstein, 
620 So. 2d at 1002; see also Inquiry Con- 
cerning Judge DeFoor, 494 So. 2d 1121 
(Fla. 1986). 

32 Zeller, 909 F. Supp. at 1527. 

33 Td. at 1527-28. 

34 cf. Op. Comm. on Standards of Con- 
duct Governing Judges 94-16 (“Our Com- 
mittee finds that in general it would be 
proper to criticize a political opponent 
when the criticism is truthful, pertinent 
and material to judicial office.”); Op. 
Comm. on Standards of Conduct Govern- 
ing Judges 90-18 (A minority of the com- 
mittee believed a candidate “may point 
out your philosophical qualifications as 
compared to an opponent who was a 
former public defender, i.e. conservative 
vs. liberal.”); see alsoACLU v. The Florida 
Bar, No. TCA 90-40163 (N.D. Fla. Mar. 22, 
1994) (In finding Canon 7(B)(1)(a) uncon- 
stitutional, Judge Stafford implicitly re- 
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jected the committee’s interpretation that 
the canon prohibits “a candidate’s discus- 
sion of legally-obtained truthful informa- 
tion critical of an opponent in a judicial 
campaign.”). 

35 Tronically, in striking down the one- 
year campaign contribution restriction, 
Judge Paul cited §105.09 as one of the 
less restrictive means available to the 
State of Florida to prevent judicial cor- 
ruption. Zeller, 909 F. Supp. at 1527. 

36 Reno, 458 F. Supp. at 65. 

37 Op. Comm. on Standards of Conduct 
Governing Judges 96-21. 


38 Op. Comm. on Standards of Conduct 
Governing Judges 90-16, 96-20. 

39 See Widmar v. Vincent, 454 U.S. 263 
(1981); Winn Dixie Stores, Inc. v. State, 408 
So. 2d 211 (Fla. 1981). 

* Broadrick v. Oklahoma, 413 U.S. 601, 
611-612 (1973). 

41 603 So. 2d at 497. 

42 776 F. Supp. at 313. 

8 JC.J.D., 803 S.W. 2d at 956. 

“ RandallT. Shepard, Campaign Speech: 
Restraint and Liberty in Judicial Ethics, 
9 Geo. J. Lecat Etuics 1059 (Summer 
1996). 
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The Drugged Driver and 
the Need for “Per Se” Law 


by Mark F. Lewis and Betty J. Buchan 


ost people are familiar with the problems 
caused by those persons who are commonly 
referred to as “drunk drivers.” In 1996, ap- 
proximately one-third of all traffic fatalities 
in Florida were alcohol-related.' In an effort to combat 
this problem, the state currently has a two-pronged at- 
tack in place. Under the “impairment” theory, a person is 
guilty of driving under the influence if “he is driving or in 
actual physical control of a motor vehicle” and “under the 
influence of alcoholic beverages . . . when affected to the 
extent that the person’s normal faculties are impaired.” 
FS. §316.193(1)(a) (1997). In addition, even if impairment 
cannot be established, a person can be found guilty of driv- 
ing under the influence if, while driving, he or she had “a 
blood-alcohol level of 0.08 or more grams of alcohol per 
100 milliliters of blood” or “a breath-alcohol level of 0.08 
or more grams of alcohol per 210 liters of breath.” FS. 
§316.193(1)(b),(c) (1997). This latter section, originally 
enacted in 1974 as a separate offense, was consolidated 
with the impairment statute in 1982 and has become an 
alternate means by which the state can obtain a convic- 
tion that carries the same penalties as driving while im- 
paired. See State v. Rolle, 560 So. 2d 1154 (Fla. 1990). 
This scheme appears to be working well in cases where 
the impairment is caused by the consumption of alcoholic 
beverages. But what about the “drugged driver”—the per- 
son who takes to the highway while under the influence 
of illicit narcotics? While Florida law has provided that 
should such a person be proven guilty of driving while his 
or her normal faculties were impaired by such drugs he or 
she would suffer the same penalties as the“drunk driver,” 
the proof necessary to obtain such convictions remains 
elusive. Where a traffic crash has resulted in serious bodily 
injury or death, a law enforcement officer can compel a 
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defendant to give a blood sample. FS. §316.1933(1) (1997). 
But in all other cases, the officer is only given the author- 
ity to request that the defendant submit to a urine test if 
the officer has “reasonable cause to believe” that the per- 
son under arrest has been driving while under the influ- 
ence of controlled substances. FS. §316.1932(1)(a) (1997). 
The typical scenario under which this would occur is when 
the driver has exhibited signs of impairment and his 
breath alcohol level registers well below what his appear- 
ance would indicate. In fact, it is only under such a set of 
circumstances that results of a urine test would be ad- 
missible. This was demonstrated in the leading case of 
State v. McClain, 525 So. 2d 420 (Fla. 1988). McClain had 
been charged in an alcohol-related vehicular manslaugh- 
ter. Evidence gathered shortly after the crash showed that 
he had a blood alcohol level of 0.14 and a trace amount of 
cocaine in his system. The trial court excluded evidence of 
the cocaine. Both the Fourth District Court of Appeal and 
the Florida Supreme Court affirmed this ruling. The Su- 
preme Court ruled that, in accordance with FS. §90.403, 
“the probative value of the evidence of cocaine in McClain’s 
blood was minimal.” McClain, 525 So. 2d at 422. The court 
also noted that the chemist who testified at the trial could 
not express an opinion as to the effect of the cocaine on 
McClain’s driving.* 

The Supreme Court harmonized this case with a deci- 
sion handed down by the First District two years earlier 
in State v. Weitz, 500 So. 2d 657 (Fla. Ist DCA 1986). Weitz 
had been charged with DUI. He had been involved in an 
accident, failed a series of field sobriety exercises, and 
smelled of alcohol. He submitted to an intoxilyzer test 
which showed a breath alcohol reading of 0.017, well be- 
low the 0.10 standard that then existed under which im- 
pairment could be presumed.‘ This inconsistency gave the 
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officer “reasonable cause” to believe 
that Weitz might be under the influ- 
ence of controlled substances and 
Weitz did submit to a urine test 
“which disclosed the presence of an 
unquantified amount of methaqua- 
lone, cocaine and phenobarbital.” Id. 
at 658. The trial judge suppressed the 
results of the urine test. 

The First District Court of Appeal 
reversed, holding that the results of 
this test were relevant to prove that 
Weitz was under the influence of 
these drugs at the time of his driv- 
ing. The court allowed the introduc- 
tion of such evidence even though, at 
the trial court level, there was no 
evidence presented as to the effect of 
these drugs on Weitz’ normal facul- 
ties and that it was impossible to 
determine the degree of impairment 
based on the mere presence of these 
drugs in his urine. Jd. at 658.° 

Another case that discussed this is- 
sue of the relevance of the presence of 
drugs in a defendant’s system con- 
cerned the introduction of evidence of 
presence of cocaine in a DUI man- 
slaughter case where such evidence 
was obtained through a blood test. In 
State v. Tagner, 673 So. 2d 57 (Fla. 4th 
DCA 1996), the defendant had a 0.10 
blood alcohol level and 0.34 mg/l of co- 
caine in his system within an hour af- 
ter the crash. The experts who testi- 
fied at his trial agreed that this was 
more than a trace amount of cocaine, 
even though it was not possible to cor- 
relate the “effect of blood levels of co- 
caine with levels of functional impair- 
ment.” Id. at 58. Because the amount 
of cocaine was quantifiable, it was ad- 
missible, relevant evidence given the 
balancing test required by F‘S. §90.403. 

In State v. Lutton, 2 Fla. L. Weekly 
Supp. 572 (Fla. Palm Beach Cty. Ct., 
Nov. 29, 1994}, the defendant was 
stopped after he was suspected of 
driving under the influence. The ar- 
resting officer smelled the odor of 
marijuana in the car, and also found 
an unsmoked marijuana cigarette in 
the vehicle. The defendant refused to 
submit to a breath test. The trial 
court denied defendant’s motion to 
exclude the evidence of the mari- 
juana, holding that “the presence of 
even a small amount of marijuana in 
his system may be significant be- 


One possible 
solution is to enact a 
“per se” law involving 

illicit drugs, similar 
to the one currently 
in existence for 
blood or breath 
alcohol levels of 
0.08 or above. 


cause it can provide an explanation 
of his impaired conduct.” Jd. 

While these cases seem to clear up 
one aspect of this question, that of 
the admissibility of evidence of drug 
use in impairment cases, they do not 
answer the more important question: 
If a person has exhibited signs of 
impairment while driving, and if his 
breath alcohol level is low, can he be 
convicted of driving under the influ- 
ence on the basis of evidence of im- 
pairment and the presence of an 
unquantified amount of illicit drugs 
in his urine? While an affirmative 
answer may be implicit in reading 
Weitz and McClain, it is not explicit 
and, given the nature of the scien- 
tific testimony as outlined in these 
cases, especially the fact that urine 
tests do not provide quantifiable re- 
sults, such a positive response ap- 
pears doubtful. Further supporting 
this conclusion is the fact that drugs, 
unlike alcohol, do not have presump- 
tive levels of impairment built into 
the statutory scheme.® 

In fact, two county court cases from 
Miami suggest that just such a sce- 
nario would likely not lead to a suc- 
cessful prosecution. In State v. Beam, 
2 Fla. L. Weekly Supp. 444 (Fla. Dade 
Cty. Ct., Aug. 22, 1994), the court ob- 
served that “the presence of a drug 
or drugs in a motorist’s urine or blood 
does not necessarily mean that the 
motorist was under the influence of 
the drug or drugs at the time of driv- 
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ing.” Id. at 446. Because of this, the 
court saw the need for the introduc- 
tion of testimony from a drug recog- 
nition expert (DRE). Through a 12- 
step process, the trained DRE can 
testify if a person is under the influ- 
ence of alcohol and/or drugs, and also 
can identify the type of drugs that 
the person may be using.’ 

But even with the use of such evi- 

dence, the state still would have dif- 
ficulty in proving its case. As another 
Dade County court observed: 
[T]he mere fact that DRE testimony is 
admitted does not necessarily mean that 
such will be sufficient to support a guilty 
verdict or judgment . . . [T]he State must 
introduce some direct and/or circumstan- 
tial evidence that the defendant was im- 
paired by a controlled or chemical sub- 
stance including, but not limited to, 
toxicological test results, admissions, un- 
usual odors, drug specific observations, 
or the presence of a drug or drugs on the 
defendant’s person or within easy reach, 
in order to meet its burden. 


State v. Williams, 3 Fla. L. Weekly 
Supp. 70, 71 (Fla. Dade Cty. Ct., Jan. 
19, 1995); aff'd, 22 Fla. L. Weekly 
D752 (Fla. 3d DCA Mar. 18, 1998). 

Thus, despite the admissibility of 
all this evidence in the state’s favor, 
the burden remains great. 

One possible solution to this prob- 
lem (from the state’s viewpoint) is to 
enact a “per se” law involving illicit 
drugs, similar to the one currently in 
existence for blood or breath alcohol 
levels of 0.08 or above. Under such a 
statute, a person could be found 
guilty of driving under the influence 
if he was operating a motor vehicle 
while any illicit drugs were present 
in his system. A proposed addition to 
the Florida Statutes is set forth be- 
low. Opponents likely will question 
if there is a rational relationship be- 
tween the unquantified presence of 
illicit drugs and impairment. Scien- 
tific evidence is now available to 
show that there is such a relation- 
ship and thus supports the imple- 
mentation of such legislation. 


The U.S.F. Study 

On December 9, 1997, the Univer- 
sity of South Florida College of Pub- 
lic Health reported the results of re- 
search conducted on suspected 
impaired drivers in Hillsborough 
County. During a three-month study 
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period in 1996, approximately 300 
voluntary urine specimens were col- 
lected from drivers who had been 
arrested for driving under the influ- 
ence of alcohol or drugs and who had 
been taken to the Hillsborough 
County Sheriff’s Office central 
breath testing unit for processing. 
These urine specimens were ana- 
lyzed for a panel of five drugs speci- 
fied by the Substance Abuse and 
Mental Health Services Administra- 
tion (SAMHSA) National Laboratory 
Certification Program. Those drugs 
were: marijuana, cocaine, opiates, 
amphetamines, and PCP. 

The data indicate that overall 25.7 
percent of the specimens collected 
were confirmed positive for one or 
more illegal drugs. Of the 288 sub- 
jects who consented to provide both 
breath and urine samples more than 
one quarter (26.4 percent) were found 
positive for illegal drugs. Of those 
individuals who were over the “legal 
limit” (0.08 breath alcohol level) 25.2 
percent were also confirmed positive 
for one or more illegal drugs. Perhaps 
more significant was the finding that 
of those individuals whose levels of 
breath alcohol were below 0.08, 41 
percent tested positive for one or 
more illegal drugs. Of the six of these 
individuals who registered a zero 
breath alcohol level, four (67 percent) 
tested positive for one or more of the 
screened drugs. By far the most com- 
mon drug found was marijuana at 
62.5 percent, and trailing close be- 
hind was cocaine at 51.3 percent. 


Drug Testing Summary 


BAC #of persons % drug positive 


>0.08 266 25 
<0.08 22 41 
Refusal 15 13 
Total 303 26 


The overwhelming majority of 
study subject driver arrests were due 
to routine traffic infraction/DUI 
stops. However, 16.5 percent of the 
driver arrests were due to a crash 
involving property damage and 5.6 
percent involved an injury. Approxi- 
mately 20.4 percent of those arrested 
who tested positive for alcohol only 
were involved in a crash involving 
property damage or an injury, but this 
percent rises to 34.6 percent for those 
who tested positive for alcohol and 
cocaine and 33.3 percent for those on 
alcohol plus marijuana and cocaine.*® 


“Per Se” Laws in Other States 
“Per se” drug laws, i.e., statutes 
that make it illegal to be driving with 
any level of illicit drugs in the sys- 
tem, currently exist in varying forms 
in a number of states. Arizona’s law, 
Ariz. Rev. Stat. §28-692(A)(2),(3), 
makes it illegal to drive “while there 
is any drug defined in section 13-3401 
or its metabolite in the person’s 
body.”’ This provision survived a con- 
stitutional attack in the case of State 
v. Phillips, 873 P.2d 706 (Ariz. Ct. App. 
1994). In rejecting arguments based 
on, inter alia, the improper use of the 


I’m afraid Mr. Caldwell doesn’t want to see 
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state’s police power, the Arizona court 
stated: “We believe that the legislature 
was reasonable in determining that 
there is no level of illicit drug use which 
can be acceptably combined with driv- 
ing a vehicle: the established potential 
for lethal consequences is too great.” 
Id. at 710. The fact that there was no 
meaningful quantification of the rela- 
tionship of the use of these drugs with 
evidence of impairment did not deter 
the court from holding that such a law 
was valid. 

Georgia has a similar law, Ga. Code 
Ann. §40-6-391(a)(5), the validity of 
which was upheld in 1995 by that 
state’s Supreme Court in Stevenson 
v. State, 453 S.E. 2d 18 (Ga. 1995). The 
court based its ruling on a fundamen- 
tal principle: “Subsection (a)(5) raises 
less cause for concern than does sub- 
section (a)(4) [the 0.10 blood alcohol 
level statute] because, unlike alcohol, 
Georgia law prohibits the use of 
marijuana altogether, without regard 
to the operation of a motor vehicle.” 
Id. at 20. Similarly, in Kevinezz v. 
State, 454 S.E. 2d 441 (Ga. 1995), the 
same court observed that this stat- 
ute “provides adequate notice that a 
person who ingests marijuana or any 
other drug specified . . . and then 
drives a motor vehicle does so at his 
or her own peril of violating [this 
law].” Id. at 442. 

The State of Illinois also has a per 
se drug law, found in §11-501(a)(5) of 
the Illinois Vehicle Code, prohibiting 
the driving of a motor vehicle while 
there is any amount of cannabis or 
controlled substance in the person’s 
blood or urine. Once again, the fact 
that impairment could be not mea- 
sured did not, in the Supreme Court 
of Illinois’ eyes, render the statute 
invalid: 

Given the vast number of contraband 
drugs, the difficulties in measuring the 
concentration of these drugs with preci- 
sion from blood and urine samples and, 
finally, the variation in impairment from 
drug to drug and from person to person, 
we believe that the statute constitutes a 
reasonable exercise of the police power 
of the State in the interest of safe streets 
and highways. 

People v. Fate, 636 N.E.2d 549 (Il. 
1994). 

Illinois’ law has a unique feature, 
requiring that the presence of the 
drugs result from the “unlawful use 
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or consumption” of the specific drugs. 
Ill. Rev. Stat. 1991, ch. 95%, 711-501. 
This specific provision led to a lower 
court upholding the validity of the 
statute in the year preceding the 
Supreme Court’s Fate decision. In 
People v. Gasman, 622 N.E.2d 846 (il. 
App. 1993), the court keyed on this 
“unlawful use” provision to show that 
the statute does not create criminal 
liability for those people who may 
have ingested controlled substances 
either inadvertently or unknowingly. 
Id. at 853. It also rejected an equal 
protection argument premised on the 
fact that the law was treating two 
supposedly similarly situated groups 
— those who ingested knowingly and 
those who ingested inadvertently — 
in different ways. One problem with 
the wording of this statute is the 
question of how the state would be 
able to prove unlawful use in its case 
in chief. It is difficult to imagine in- 
advertent use of cocaine and similar 
illicit drugs. In addition, research has 
debunked the myth that positive 
urine screens could result from ca- 


sual exposure to marijuana smoke." 

Indiana also has a per se drug stat- 
ute, Ind. Code §30-5-1(c). The word- 
ing of this statute, however, requires 
that the illicit drugs be found in the 
blood of the driver. As a result, urine 
tests are not sufficient to sustain a 
conviction under this law. Moore v. 
State, 645 N.E.2d 6 (Ind. App. 1994). 
Wording of this sort could present a 
problem in Florida where, as previ- 
ously stated, blood tests can be man- 
dated only in situations where there 
has been death or serious bodily in- 
jury to another person. Similar word- 
ing is found in the Rhode Island stat- 
ute, which talks in terms of the“blood 
presence” of a scheduled controlled 
substance. R.I. Gen. Laws §31-27- 
2(b)(1) &(2). 

“Per se” drug statutes also exist in 
Minnesota and Utah.” North Caro- 
lina has an interesting provision that 
affects only people less than 21 years 
old. While for adults the legal limit 
is 0.08, minors can be prosecuted for 
driving while there is any alcohol 
present in their body or any con- 


trolled substance in their blood. N.C. 
Gen. Stat. §20-138.3. 


The Proposed Solution 

It is critical to note that the ratio- 
nale for the validity of such laws ex- 
pressed in some of the cases cited 
above is very familiar to that which 
was employed by the Supreme Court 
of Florida in Roberts v. State, 329 So. 
2d. 296 (Fla. 1976), the case that up- 
held the validity of this state’s per se 
blood alcohol law. The court adopted 
the wording of the Utah Supreme 
Court when stating: “We can see no 
reason why a person of ordinary intel- 
ligence would have any difficulty in un- 
derstanding that if he has drunk any- 
thing containing alcohol, and 
particularly any substantial amount 
thereof, he should not attempt to drive 
or take control of a motor vehicle.” Jd. 
at 297, citing Greaves v. State, 528 P.2d. 
805, 808 (Utah 1974). If this is the logic 
used to justify a situation where a per- 
son has ingested a legal substance, it 
makes even more sense in those situ- 
ations where an illicit substance has 
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been introduced into the driver’s sys- 
tem. 

As presently drafted the proposed 
“per se” law would create two new sub- 
sections to FS. §316.193, the current 
DUI law: 


(1)A person is guilty of the offense of driv- 
ing under the influence and is subject to 
punishment as provided in subsection (2) 
if such person is driving or in actual 
physical control of a vehicle within this 
state and: 


* * * 


(d) There is any amount of a chemical 
substance set forth in s. 877.111 or any 
substance controlled under chapter 893 
whose possession is unlawful pursuant 
to chapter 893.13 present in the person’s 
blood or urine, or both, including the 
metabolites and derivatives of each or 
both without regard to whether or not any 
alcohol is present in the person’s breath 
or blood. 

(e) It is a defense to subsection 2(d) 
that the person consumed the substances 
set forth in that subsection under a valid 
prescription or order of a licensed medi- 
cal practitioner who acted in the course 
of the practitioner’s professional practice. 


The passage of such a law would 
not create any intrusions into a 
person’s privacy that do not already 
exist. Urine could be requested only 
under the same criteria as it is now 
— when a person has been stopped 
for probable cause and the law en- 
forcement officer has reasonable 
cause to believe that the person may 
be under the influence of a controlled 
substance. Those persons who can 
prove that they have ingested such 
drugs legally, i.e., through a valid 
prescription, have a defense built into 
the statute.’* The law would, how- 
ever, put drivers in Florida on notice 
that, should they show signs of im- 
pairment while driving that can’t be 
explained by the use of alcohol, and 
if they have ingested illicit drugs, this 
fact alone can be sufficient to convict 
them of driving under the influence 
and subject them to the serious pen- 
alties that accompany such a convic- 
tion. 

The cases construing statutes in 
existence in these other states show 
that there does not have to be a sci- 
entifically established relationship 
between the presence of drugs and 
signs of impairment to make the laws 
constitutional — in fact, it is the very 
lack of such a provable relationship 


that has led the courts to uphold 
these statutes’ validity. The study 
discussed above demonstrates that 
such a relationship does in fact ex- 
ist. Other studies have demonstrated 
a positive correlation between drug 
use and traffic fatalities.'* To reduce 
the incidence of drug-related crashes 
and protect the lives and health of 
the general public the law must al- 
low for “per se” prosecution based on 
urine drug test results. There are 
strong rational and legal reasons to 
support a “per se” drug law. 0 


1 1996 Traffic Crash Facts, Florida De- 
partment of Highway Safety and Motor 
Vehicles, p. 28. 

2 Fia. Stat. §316.193(1)(a) reads: “The 
person is under the influence of alcoholic 
beverages, any chemical substance set 
forth in s. 877.111 or any substance con- 
trolled under chapter 893, when affected 
to the extent that the person’s normal 
faculties are impaired.” Section 877.111 
lists the chemicals commonly referred to 
as inhalants. Chapter 893 lists all those 
drugs the manufacture and distribution 
of which are controlled by law. 

3 See also West v. State, 553 So. 2d 254 
(Fla. 4th D.C.A. 1989) (The court held that 
admitting evidence of a trace amount of 
valium in the defendant’s blood was re- 
versible error in a DUI manslaughter 
prosecution.). 

4 Effective January 1, 1994, Florida’s 
“legal limit” was reduced to 0.08. 

5 See also Costello v. DHSMYV, 5 Fla. L. 
Weekly Supp. 349 (Fla. 6th Cir. Ct., Jan. 
21, 1998 (The court upheld a driver li- 
cense suspension based on a refusal to 
submit to a urine test. The arrestee per- 
formed poorly on field sobriety exercises 
and had breath alcohol results of 0.063 
and 0.061: “[T]he arresting officer had 
reasonable cause to believe that Peti- 
tioner was driving under the influence of 
controlled substances and therefore was 
justified in requesting that Petitioner 
submit to a urine test.”). 

6 “If there was at that time a blood al- 
cohol or breath alcohol level of 0.08 or 
higher, that fact is prima facie evidence 
that the person was under the influence 
of alcoholic beverages to the extent that 
his or her normal faculties were im- 
paired.” Star. §316.1934(2)(c) (1997). 

7 The DRE protocol is explained in State 
v. Beam, 2 Fla. L. Weekly Supp. 444, 445. 

8 The details of this study are found in 
Buchan, Evaluating On-site Drug Testing 
Technology for Use in Estimating the 
Prevalence of Illicit Drugs in Reckless 
Drivers, University Of South Florida Col- 
lege of Public Health, Department of 
Epidemiology and Biostatistics Doctoral 
Dissertation, 1998. 

® Section 13-3401 deals with, inter alia, 
cannabis, opiates, barbiturates, and nox- 
ious vapor-releasing substances. See 
State v. Phillips, 873 P.2d 706 (Ariz. Ct. 
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App. 1994), 708 n.1. 

10 These subsections have since been re- 
numbered. Alcohol is now under subsection 
(5) and drugs are now under subsection (6). 

1 Tf 50 ng/ml, the standard cut-off level 
now employed, is used as the threshold 
for cannabinoids in determining cannab- 
inoids in urine, this rules out positive 
cannabinoid results due to passive inha- 
lation under usual conditions. In those 
studies where positive urine drug tests 
were obtained, exposure conditions have 
been characterized as unrealistic. Cone 
and Johnson, Contact Highs and Urinary 
Cannabinoid Excretion after Passive Ex- 
posure to Marijuana Smoke, 40 CuIn. 
PuarM. THER 247 (1986). 

12 Minn. Stat. ANN. §169.121(1) prohib- 
its driving with an amount of a controlled 
substance in the body. Marijuana is not 
included in this prohibition. Utah CopE 
ANN. §41-6-44.6 prohibits driving with 
any measurable controlled substance in 
the body. An exception is provided for use 
under a valid prescription. 

13 In a similar vein, the court in Carter 
v. State, 23 Fla. L. Weekly D962 (Fla. 4th 
D.C.A., April 15, 1998) held that an in- 
struction on involuntary intoxication 
should be given when “there is evidence 
that (1) the defendant unknowingly in- 
gested a substance which caused him to 
become impaired and (2) drove without 
the knowledge that he was or would be- 
come impaired while driving.” 

14 The National Institute on Drug Abuse 
and the National Transportation Safety 
Board sponsored an investigation of fa- 
tal-to-the-driver trucking crashes in eight 
states over a one-year period. Compre- 
hensive drug screens on blood specimens 
collected from 168 fatally injured truck 
drivers indicated that one or more drugs 
were detected in 67 percent of the driv- 
ers and 33 percent of the drivers had de- 
tectable blood concentrations of psycho- 
active drugs or alcohol. Crouch et al., The 
Prevalence of Drugs and Alcohol in Fa- 
tally Injured Drivers, 38 JOURNAL OF Fo- 
RENSIC SCIENCES 1342 (1993). 
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Law School Engagement 


in Professionalism 
and 


Improved Bar Relations 


by Donald J. Weidner 


“The evidence suggests a kind of dissonance between the 
purposes our society foresees for the university and the way the 


t is useful to keep in mind the 

broader perspective that the 

cost of higher education is out 

of control. To some, this means 
that tenured faculty are out of con- 
trol.? Nationally, faculty have voted 
themselves decreased teaching loads® 
and have justified the lower loads on 
the ground that they are necessary to 
support faculty research. This has 
caused people to look hard at the prod- 
uct of our research, and they are not 
as impressed by it as we are, at least 
not enough to want to continue to pay 
us to do it. 

Within the law schools, writes Dean 
Anthony Kronman of Yale Law School, 
the relationship between faculty 
teaching and faculty scholarship is 
“pathological.”* The dominant schools 
of legal thought, writes Kronman, 
show contempt for the common law 
tradition and for claims to practical 
wisdom. Professor Mary Ann Glendon 
of Harvard writes that the scholarly 
enterprise has been “transformed” by 


university sees itself.” 


The essence of the 
Florida professionalism 
experience is that leaders 
of the bench and bar are 
attempting to revitalize 
relationships within the 


legal profession. 


advocacy scholarship that makes no 
attempt to fairly value the pros and 
cons of the opinions of others.’ She 
adds that many law professors hardly 
teach law at all, and that we need to 
do a much better job preparing our 
students to practice law in the mod- 
ern administrative state. 

We in the academy need to reach 


40 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1998 


out and engage the rest of the legal 
profession: a) because, politically, we 
need to start making more friends; and 
b) because it is the right thing to do. 
We should consider the analogy be- 
tween single-minded law firms and 
single-minded law schools. Academ- 
ics decry the single-minded pursuit of 
money by individual lawyers and by 
their firms. We mourn that firms and 
their clients value the rainmaker but 
not the prudent counselor. We should 
also decry the single-minded pursuit 
of academic prestige by individual 
faculty and by their schools. We should 
mourn that schools and their faculty 
value the meta-theoretician but not 
the contributor to the profession. Just 
as we in the schools are asking the 
firms to value more than the dollar, 
judges and lawyers are asking those 
of us in the law schools to value more 
than the esteem of other academics. 
Most basically, we need to ask the 
same tough questions of ourselves 
that judges and lawyers are currently 


ae 


asking of themselves. We should start 
asking about how we treat one an- 
other. In a very recent article,® Chief 
Justice Randall T. Shepard of the In- 
diana Supreme Court tells fellow 
judges that they need to stop sniping 
at one another. The same point should 
be made by professors to professors. 
We are setting a bad example for our 
students, and we are undermining our 
own efforts, when we demean one an- 
other, either orally or in print. To some 
extent, the point is already being 
made, and I think particularly of 
Wallace Loh’s article calling on fac- 
ulty to take responsibility for the care 
and feeding of deans. Faculty also 
need to take responsibility for the care 
and feeding of one another. We need 
to set aside the single-mindedness 
that disturbs Dean Kronman and re- 
animate the broader dialectic identi- 
fied by Professor Glendon. We decry 
the Rambo tactics of many practitio- 
ners. If Professor Glendon is correct, 
we should also decry Rambo teachers 
and Rambo scholars. 

We also need to examine whether 
we have consciously or unconsciously 
shown too much disdain for the stu- 
dents we teach or for the lawyers they 
will become. If Dean Kronman is cor- 
rect, we show contempt for the com- 
mon law tradition and for the role of 
lawyer as prudent counselor. We 
should consider that humility is a 
desirable personal and professional 
characteristic. We should appreciate 
that professional respect, like happi- 
ness, is something we cannot achieve 
for ourselves unless we give it to oth- 
ers. 

Most fundamentally, we need to 
undertake a systematic program to 
integrate more faculty more fully into 
the life of the legal profession. Jus- 
tice Shepard’s article urges judges to 
get more involved, and deans should 
urge their faculties to do the same. 
Indeed, I suggest that the faculty and 
the judges work in concert. 

It is critical to be inclusive in this 
effort. We cannot confine the initia- 
tive to the faculty who are already 
active with the bar or to those who 
are traditional doctrinal analysts. 
Faculty with interdisciplinary inter- 
ests, faculty with more philosophical 


and theoretical orientations, and 
other faculty with trenchant social 
criticism, must be included in invita- 
tions to participate. 

Deans need to get in the business 
of expressing enthusiasm for the con- 
tributions your faculty stand poised 
to make to the profession. Building up 
faculty morale is an important part 
of the dean’s job and an important 
product of this initiative. Shore up fac- 
ulty morale and at the same time pro- 
vide faculty with enrichment experi- 
ences. Help them to have the 
confidence to undertake a new kind 
of professional growth experience. 
Faculty engaged in their own profes- 
sional growth are the faculty most 
likely to make education the best 
growth experience for their students. 
In addition, your school, your faculty, 
and you will look better if you become 
an advocate for them and for the con- 
tributions they would be delighted to 
make to the profession. 


The Professionalism 
Movement and Law Schools 
Deans and faculty should realize 
that the professionalism movement 
provides an excellent opportunity for 
the law schools. When as dean I was 
appointed to our Florida Supreme 
Court Commission on Professional- 
ism, I confess that I was somewhat 
skeptical and somewhat fearful that 
the effort would involve too much law 
school bashing and too many unpleas- 
antly invasive proposals. I have been 
delighted to have been proven wrong. 
I have come to learn that the pro- 
fessionalism movement is much more 
than an attempt by lawyers and 
judges to address the bad manners of 
our graduates. The essence of the 
Florida experience is that leaders of 
the bench and bar are attempting to 
revitalize relationships within the le- 
gal profession. They are attempting 
to respond to the “spiritual crisis” that 
Dean Kronman describes, and they 
very much want the help of the law 
schools. Any dean who wants a judge’s 
view of the importance of this initia- 
tive, and of how a dean might proceed, 
should telephone Justice Harry Lee 
Anstead, chair of the Florida Supreme 


Court Commission on Professional- 
ism, to discuss his vision for engage- 
ment of the law schools. 

The judiciary, particularly the ap- 
pellate judiciary, are our natural men- 
tors and allies. Justice Ruth Bader 
Ginsburg has recently written that no 
two jobs in the legal profession are 
more alike than that of law professor 
and appellate judge.’ There are many 
obvious “connects” between appellate 
judges and law faculty. We both spend 
significant time on appellate opinions. 
And most law schools use judges as 
adjunct faculty. But all too often, ad- 
junct faculty and full-time facuity fail 
to enrich one another. We are like 
small children engaged in parallel 
play — we seem to be doing the same 
thing, but not together. 

There are several less obvious po- 
litical connects. First, judges, like 
some deans and faculty, are very con- 
scious of the fact that they need po- 
litical allies. Second, the “eat-what- 
you-kill” mentality of much current 
practice has been even more off-put- 
ting to some judges than it has been 
to many faculty. It seems that, more 
than ever, many judges feel ethically 
or professionally compelled to avoid 
socializing with the practicing bar. 
Third, many judges in leadership po- 
sitions are concerned with the need 
to enrich the career of the lifetime 
judge. We in the academy should be 
more concerned with the need to 
stimulate the vitality of the lifetime 
professor. We boomers are not going 
to go away quickly or gracefully. The 
generation before us hasn’t yet gone 
away, and we need to make sure that 
senior faculty have continuing growth 
experiences. The bench and the acad- 
emy can turn to one another for pro- 
fessional allies, for professional stimu- 
lation, and for personal growth. Each 
is the other’s most likely starting 


point. 


A Program of Engagement 

It is important to explain to senior 
members of the bench and bar the 
great progress the law schools have 
already made in advancing profes- 
sional skills training. It is also impor- 
tant to articulate at the local level the 
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professional contributions faculty 
make at the national and at the in- 
ternational levels. Often these very 
important contributions are invisible 
locally. As Justice Shepard tells fel- 
low judges, the very task of explain- 
ing what you do leads you to valuable 
introspection. Nevertheless, these ef- 
forts should not ignore the fact that 
some of our strongest critics are quite 
informed about what we do. 

Deans should initiate a program to 
involve more faculty in continuing 
judicial education and in the life of 
the judiciary. 

One of the obvious changes in the 
legal profession over the last few de- 
cades is the rise of mandatory con- 
tinuing legal education. Less appar- 
ent has been the rise in mandatory 
and other continuing judicial educa- 
tion. Continuing judicial education 
has become big business and law fac- 
ulty ought to ask what their role 
should be in it. Address it as a target 
of opportunity. Ask what institutional 
outcomes should be achieved with re- 
spect to it. 

I was so excited by Justice 
Shepard’s article that I called him up. 
He gave me a wonderful example of 
relationship-building between the 
bench and the academy through con- 
tinuing judicial education. Indiana 
has instituted a special graduate pro- 
gram for judges that is modeled on the 
University of Virginia program for 
judges. Admission is competitive. 
Judges are admitted on application 
and only if they commit to come for a 
full week in residence for two years 
in a row. The setting is bucolic, in a 
retreat-type facility. The tone is one 
of a mini-sabbatical. Each year, the 
judges take three courses that meet 
75 minutes a day. All the instructors 
are law professors. At the end of the 
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Deans should initiate a 


program to involve more 


faculty in continuing 
judicial education and in 


the life of the judiciary. 


week, the judges take examinations 
prepared by the faculty. Only if the 
judges pass the exams do they receive 
a certificate of completion. 

The professors are there to learn as 
well as to teach. The program is de- 
signed to engage faculty who “are not 
the usual suspects” at bar functions. 
“We have recruited people who don’t 
show up on that radar screen,” reports 
Justice Shepard, who believes that the 
effort has been extremely worthwhile. 
This past summer, the courses that 
were offered included Law and Tech- 
nology, Comparative Law, and Law 
and Bioethics. In the evening, there 
was a special program on Law and 
Literature. The summer before last, 
the courses were Jurisprudence, Leg- 
islation, and Law and Economics. 
Clearly, the full range of faculty can 
be engaged in this kind of effort. 
Bringing judges and faculty together, 
in residence, for a full week, builds 
relationships in a way that a shorter 
academic conclave will not. To date, 
the programs have received rave re- 
views. 

Now to acritical point about money. 
The Indiana program is specially 
funded by the legislature. Justice 
Shepard also reports that Indiana is 
the first state to finance its own CLEO 
program. The Indiana Legislature has 
made ongoing appropriations that, 
when fully phased in, will generate 
$450,000 a year in badly needed schol- 
arship money. Similarly, in Florida, 
the two state schools have for the past 
several years received an appropria- 
tion of $400,000 a year to fund sum- 
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mer stipends for law students to in- 
tern with trial judges. We could not 
have done this without judicial sup- 
port of the request. This is the true 
joy of every dean — we have gotten 
money for a worthy cause out of some- 
one else’s budget. 

Think of the efficiency of your time 
as a fundraiser. Under our university 
foundation’s current reinvestment/ 
distribution policy, it would take an 
endowment of $10,000,000 to guaran- 
tee an annual $400,000 in scholarship 
monies. How many conversations 
must a dean have in order to raise 
$10,000,000 in endowment? The 
Florida summer stipend program took 
one conversation with a lawyer-legis- 
lator who was delighted to serve the 
universities and the courts with one 
stroke. 

The point is quite simple — if deans 
start thinking creatively about their 
own states, they may be able to more 
than make up for lost federal fund- 
ing. 

Judges and professors need to get 
beyond parallel play. They should be 
brought together in a variety of more 
casual settings that can break down 
barriers. At the very least, faculty and 
judges can break bread together. 
More importantly, schools will be en- 
riched by having full-time judges in 
residence. Special legislative appro- 
priations may be available for judi- 
cial sabbaticals. Distinguished attor- 
neys can also be brought into 
residence. Once again, their firms or 
companies may pay the freight. At 
Florida State, our last practitioner in 
residence was paid for by IBM. 

Similarly, faculty may want to take 
full- or part-time research appoint- 
ments in residence with courts. It may 
not be a traditional step for experi- 
enced academics, but it could be a 
very valuable enrichment experience, 
particularly for more senior faculty. 


Beyond the Judiciary 

As we consider residencies with the 
judges, we should consider Professor 
Glendon’s counsel that we should look 
beyond our love affair with the judi- 
ciary and more fully engage other 
branches of the profession. We should 
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provide for faculty professional en- 
richment leaves, part- or full-time, 
with legislatures, government agen- 
cies, and law firms. The result may be 
a valuable enrichment experience 
both for the participating faculty 
member and for the external agency. 
At the very least, mutual respect 
among the participants is likely to be 
enhanced. Further, professorial 
externships may send a valuable sig- 
nal to the broader professional com- 
munity. Most importantly, spending 
some time in the world our students 
will occupy can only help us to better 
understand how to prepare them. It 
may also increase our respect for them 
and for their careers. And, here again, 
there may be an opportunity to fund 
a worthy cause through someone 
else’s budget. 

Deans, particularly at schools that 
do not find it efficient to produce their 
own continuing legal education pro- 
grams, should initiate an effort to get 
more faculty invited as speakers. This 
may be easier said than done. Arms 
of the organized bar may be slow to 
open to faculty. Many continuing le- 
gal education programs, for example, 
are controlled at the section level. 
Being a speaker may be a plum as- 
signment reserved for the active sec- 
tion member. For broader faculty in- 
volvement, it may be important to 
engage leadership in some “top down” 
ways. This is one place where the 
bench and bar leadership, working 
together, can help the academy. 

The bar feels compelled to listen to 
the bench in a way in which it does 
not feel compelled to listen to the 
academy. If the judges tell bar lead- 
ers they should do something, it will 
at least be given serious thought. 
Moreover, the bench can set an ex- 
ample by being more inclusive with 
respect to faculty. It can credential 
faculty by inviting them to teach con- 
tinuing judicial education. Practicing 
lawyers have incentive to listen to the 
women and men who teach the judges. 

Boards of visitors and alumni as- 
sociations can be enlisted in this ef- 
fort. Last year, we had alumni lead- 
ers attend a faculty meeting to discuss 
faculty interest in serving as speak- 
ers and as resources. The alumni were 


We should look beyond 
our love affair with the 
judiciary and more fully 
engage other branches of 


the profession. 


astonished to find a pervasive and 
warm enthusiasm and willingness to 
serve. 

Faculty should on occasion write for 
nonfaculty consumption. Most faculty 
members could easily write some- 
thing that would make a contribution 
to someone in the bench or bar. Even 
if external constituencies do not like 
the message we send, they will be 
grateful that we took the time to send 
it. Members of the bench and bar are 
grateful for every indication that we 
think they are worth speaking to. 

Faculty also should be encouraged 
to be active in law reform. Young fac- 
ulty should be introduced early on to 
the work of the American Law Insti- 
tute and to the efforts of the National 
Conference of Commissioners on Uni- 
form State Laws. Justice Shepard is 
urging judges to get more involved. 
We should proceed arm-in-arm with 
those who heed his call. We occupy a 
special position with respect to law 
reform because we, like the judges, are 
supposed to remain “above the fray” 
of financial interest and speak to the 
ideals of the justice system. 

Some judges and some faculty will 
say that they do not like the politics 
of some of the influential agencies in 
the path of law reform, such as the 
American Bar Association. Justice 
Shepard’s response is simple: Don’t 
withdraw from the work of law reform 
because the world as you see it is not 
perfect. 

Justice Shepard makes another 
point that I think must be made to 
law deans and professors: Law reform 


efforts at the state level are of critical 
importance and cannot be overlooked. 
Too many of us, to a fault, have little 
or nothing to do with the bench or with 
the bar or with law reform in the state 
in which we teach. Many judges be- 
lieve that scholarly commentary is 
critical to the work of the courts. Yet 
state courts, legislatures, and agen- 
cies often attract little faculty inter- 
est. 

Not one of us would counsel a new 
faculty member to begin an academic 
career by concentrating on the law of 
a particular state. But, especially af- 
ter it becomes clear that a faculty 
member is in a state for the long haul, 
it is not too much to ask for some con- 
tribution within the state, particu- 
larly at a state school. At the very 
least, deans should show that a con- 
tribution within the state is valued. 

There are deans and professors who 
feel that involvement at the state 
level is best left to the law schools at 
the bottom of the pecking order. I dis- 
agree. 

Faculties who have the greatest 
national and international accom- 
plishments and perspectives, faculties 
with healthy communities of philoso- 
phers and meta-theoreticians, have 
the most to offer at the lowest cost. 
We teach our students that the low- 
est-cost providers of a social good may 
have the greatest duty to provide that 
good. I think of Berkeley’s Professor 
Mel Eisenberg as an exemplar. His 
recent writings in corporate law are 
both theoretical and interdisciplinary, 
embracing, among other things, the 
work of cognitive psychologists. Yet he 
also serves the work of the American 
Law Institute, the Uniform Law Com- 
missioners, and, yes, even the Califor- 
nia State Bar Deans should expose 
younger faculty members to role mod- 
els like Professor Eisenberg. 


Faculty and the State Bar 
Consider establishing an institu- 
tional membership program with your 
state bar analogous to the ABA insti- 
tutional membership program. Our 
Florida Bar directory is two inches 
thick. It includes, of course, all the 
members of the bench and bar. It also 
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lists a wide range of administrators, 
with the courts, with the bar, and with 
the legislature. A sociologist would 
have a field day with the fact that law 
professors are not listed. An institu- 
tional membership program would 
make it easier for law professors to 
be listed, perhaps by area of expertise, 
enrolled in the relevant section and 
called upon for law reform or other 
public service. We tell our students 
that relationships should be struc- 
tured to reduce organization and in- 
formation costs. We should apply that 
lesson to our relationships with the 
profession in our home state. 
Consider a variety of additional 
ways to make it easier for others to 
call upon faculty as resources. Make 
it easier, for example, for those plan- 
ning continuing judicial education or 
other programs to shop for faculty. 
Like many law schools, Florida State 
publishes a list of recent faculty schol- 
arship. We have also published, and 
circulated to the bench and bar, a bro- 
chure on our “Faculty Resource 
Group,’ a list of faculty who have vol- 
unteered to serve as speakers or re- 
sources in particular substantive ar- 
eas. We also posted on our home page 
a fuller listing of faculty accomplish- 
ments. Even if a home page or a bro- 
chure results in only a few invitations 
to faculty, it can nevertheless send an 
important signal to the bench and bar 
that faculty stand ready to serve. We 
train our students to understand the 
importance of signaling and bonding 
costs. Once again, we should apply 
our own lessons to ourselves. In ad- 
dition, the process of preparing the 
brochure can be an affirming experi- 
ence for faculty and can help reorient 
their expectations of themselves. 
Start collecting data to establish 
baselines and expectations. You may 
find that, with relatively little effort, 
you wind up with a very impressive 
portfolio of faculty accomplishments. 
Full-time faculty should consider 
some team-teaching with members of 
the bench and bar. At Florida State, 
we have created a series of “practi- 
cums” to supplement traditional 
courses. The practicum is a one-hour, 
skills-heavy, optional supplement to 
a more traditional course. A full-time 


We need to define 


success, at least in part, 


on the basis of the good 


we can do for others. 


faculty member teaches the tradi- 
tional course and in addition team- 
teaches the practicum with a judge or 
with a practicing attorney. It is an im- 
portant learning experience for fac- 
ulty, as well as for the students. 

At bottom, the reinforcement sched- 
ule must be considered. It is impor- 
tant to faculty that they understand 
what is rewarded and what is not. 
Deans may be able to generate exter- 
nal incentives (such as endowed pro- 
fessorships) when internal incentives 
are insufficient. One of our larger en- 
dowed professorships at Florida State, 
the Goldstein Professorship, was con- 
tributed by The Florida Bar Founda- 
tion. It is an incentive for a faculty 
member who will agree to interact with 
some regularity with the public inter- 
est bar, particularly with the portion 
of the public interest bar dedicated to 
providing legal representation to those 
who need it the most. We also have the 
Pat Dore Professorship, given by the 
Administrative Law Section of The 
Florida Bar, to provide incentive to a 
faculty member to interact with the 
state administrative law bar. 

The university reinforcement 
schedule also should be considered. 
Schools vary greatly on what will be 
valued by university promotion and 
tenure committees and by university 
provosts and presidents. It is clear 
that, on some campuses, faculty port- 
folios will be enhanced by speeches 
and shorter papers, which will also 
remind other university faculty that 
law faculty are players in the legal 
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marketplace. On other campuses, the 
situation is less clear.® 


Conclusion 

There are a number of reasons we 
should undertake a program to inte- 
grate law faculty more fully into the 
legal profession. First, we, as other 
university faculty, need to justify the 
privileged position we are fortunate 
to hold. Second, we need to realize 
that we have come to measure our 
own success almost exclusively in 
terms of the prestige we have with 
other academics, disregarding how 
others see us. We need to define suc- 
cess, at least in part, on the basis of 
the good we can do for others. Third, 
the time is ripe. Leaders in the bench 
and bar are in the throes of a sincere 
conversation about how to improve 
the legal profession, both for the ben- 
efit of the people in it and for the ben- 
efit of the rest of society. We need to 
be a part of that conversation, both 
for our own personal development and 
for the good of our students and of our 
communities. 
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ing can occur until the current incentive 
system governing faculty behavior is 
changed.” 
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(1993). 
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state planners were given 
one more reason to cel- 
ebrate last New Year’s Eve 
when the IRS issued its fi- 
nal regulations under I.R.C. §2518 
regarding disclaimers of tenancy by 
the entireties property. What we 
were too jubilant to see at first 
glance, however, is that there is yet 
one more problem that must be re- 
solved before a survivorship interest 
in tenancy by the entireties property 
can be disclaimed by a surviving 
spouse in Florida. 

The purpose of this article is to 
address the various transfer tax con- 
sequences involved with tenancy by 
the entireties property and to iden- 
tify both pre-mortem and post- 
mortem estate planning opportuni- 
ties with such property. We will also 
briefly summarize the history of dis- 
claimers, including the recently pro- 
mulgated final regulations. Further- 
more, we will point out a significant 
problem under state law and a po- 
tentially viable solution that may 
allow us to take advantage of the 
IRS’ belated holiday gift. 


Gift Tax and Estate 
Tax Consequences 

Generally, there are no gift tax 
consequences upon the creation of a 
joint tenancy between spouses (ei- 
ther as a tenancy by the entireties 
(TBE) or as a joint tenancy with 
rights of survivorship (JTWROS)) 
because of the unlimited marital 
deduction.’ This may not be true if 
the donee spouse is not a United 
States citizen because the gift tax 
marital deduction is not available for 
gifts made to a noncitizen spouse.” 
While the gift tax marital deduction 


Tax Law 


This article addresses 
estate and tax 
planning techniques 
involved with tenancy 
by the entireties 
property, specifically 
focusing on post- 
mortem disclaimers. 


is disallowed when a gift is made to 
a noncitizen spouse, the annual ex- 
clusion is increased from $10,000 to 
$100,000 for such gifts.* 

Upon the first spouse’s death, one- 
half of the value of the jointly held 
property is included in the deceased 
spouse’s gross estate. However, no 
estate taxes result due to the corre- 
sponding estate tax marital deduc- 
tion.' The surviving spouse receives 
a step-up in basis for one-half of the 
property and a carryover basis for 
the remaining one-half of the prop- 
erty. When the surviving spouse 
later dies, the entire value of the 
property owned at such time by the 
surviving spouse is included in his 
or her gross estate for estate tax 
purposes. 

There is an exception to these es- 
tate tax and basis step-up conse- 
quences if the joint tenancy between 
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Estate Planning With Tenancy 


by the Entireties Property 
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the spouses was created before 1977 
and if the deceased spouse furnished 
all or some of the consideration for 
the property. According to 
Gallenstein v. U.S., 975 F.2d 286 (6th 
Cir. 1992), all or a proportionate 
share of the jointly held property is 
included in the gross estate of the 
first spouse to die, and the property 
then passes by operation of law to 
the surviving spouse, who receives 
a full or proportionate step-up in 
basis. Gallenstein has been followed 
frequently in recent decisions, in- 
cluding Baszto v. U.S., 80 AFTR2d 97- 
7740 (M.D. Fla. 1997), a case which 
adopted the same rationale as 
Gallenstein in late 1997.’ 

Fiduciaries of estates that include 
a spousal joint tenancy created be- 
fore 1977 should consider taking 
advantage of the increased basis 
step-up for as much of the value of 
the property for which the deceased 
spouse furnished consideration for 
the purchase. For estate tax returns 
already filed, fiduciaries should con- 
sider filing supplemental estate tax 
returns.® In these situations, the 
property would be reported on Part 
2 of Schedule E of Form 706, United 
States Estate (and Generation-Skip- 
ping Transfer) Tax Return, as op- 
posed to Part 1, which is used to re- 
port qualified joint interests under 
§2040(b). 


Asset Protection 

TBE property can only exist be- 
tween a husband and wife, and, as 
opposed to JTWROS property, 
spouses holding TBE property are 
treated legally as one person in 
Florida.® Neither spouse holds an 
individual share of TBE property, 
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but rather, upon the death of the first Spouses with generation-skipping property credit”! (PTP credit), a plan- 


spouse, the surviving spouse contin- transfer (GST) tax concerns were ning technique that seems to be over- 
ues to hold the entire property.’° advised that each spouse should in- looked all too frequently.” 

One distinct advantage to TBE dividually own at least $1,000,000 in These “division of assets” tech- 
property over JTWROS property is assets so that GST trusts could be niques with regard to property held 
that TBE property may not be used established upon each spouse’s jointly by spouses are no longer as 
to satisfy either spouse’s individual death.'® critical for pre-mortem planning be- 
debts.'! A creditor typically would In order to take advantage of post- cause of the new disclaimer opportu- 
have to be able to sue both spouses mortem tax planning techniques, nities with regard to TBE property, 
on the same cause of action to reach spouses also may be advised that which can be done post-mortem. 
the TBE property, or the tenancy each spouse should own one-half of Thus, couples no longer must divide 
would have to be set aside for fraud.” their total assets individually, avoid- their jointly held property to ensure 
However, according to a decision by ing virtually all joint ownership. Spe- the use of each of their estate and 


the Bankruptcy Court, In re Planas, cifically, upon the first spouse’s death, gift tax, and GST tax exemptions. 
199 B.R. 211 (Bankr. S.D. Fla. 1996), a CST and a qualified terminable This will be of particular importance 
a creditor of one spouse holding TBE interest property (QTIP) trust could for couples that may need the addi- 


property may be able to find relief in be established, again resulting in no tional asset protection afforded by 
another way." In Planas, the court estate tax upon the first death. Al- TBE property. 

held that if there is at least one joint ternatively, the personal representa- Disclaimers are one of the most 
creditor in existence who could have tive of the first dying spouse’s estate useful post-mortem estate planning 
levied the TBE property when the could “split the brackets” by making tools. Upon the death of the first 
bankruptcy petition was filed, then a partial QTIP election (or none at spouse to die, the surviving spouse 


the TBE property may be liquidated all)” and paying some estate tax on may make a disclaimer in order to 1) 
in favor ofall creditors, both joint and the first death, resulting in lower take full advantage of the deceased 


individual.'* Furthermore, the cre- combined estate taxes in both es- spouse’s unified credit; 2) take full 
ation of TBE property does not di- tates. Furthermore, the surviving advantage of the deceased spouse’s 
vest creditors of preexisting debts at- spouse may be in a position to plan GST tax exemption; or 3) fund a QTIP 
tached to one spouse’s interest in the for the use of the previously taxed trust in contemplation of splitting 
. property prior to such property’s con- 
version to TBE property.’ 


As this article was submitted for The “hetter way often requires 
publication, Planas had not been fol- ‘ 
a lot of improvement. 


lowed by any other court. In fact, a 
1997 decision by the Bankruptcy 
Court explicitly disagreed with the 
holding in Planas.'* Thus, assuming 

| that Planas is limited to its unique 

set of facts, TBE property should con- 
tinue to be used by spouses as an 
asset protection technique. 


Estate Planning 

Prior to the enactment of the Tax- 
payer Relief Act of 1997, estate plan- 
ners typically advised their married 
clients that each spouse should own, 
individually, at least $600,000 of as- 
sets,!” as opposed to owning such as- 
sets jointly.'* Upon the first spouse’s 
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the brackets or planning to receive a 
PTP credit in the survivor’s estate. 


Disclaimers: 
Historical Overview 

Before 1977, the state law govern- 
ing the administration of a decedent’s 
estate applied to determine whether 
a valid disclaimer was made.” A pre- 
1977 disclaimer did not constitute a 
gift from the disclaimant to the ulti- 
mate beneficiary of the property if 
the disclaimer was “made within a 
reasonable time after knowledge of 
the existence of the transfer.”™ 

Section 2518 was added to the In- 
ternal Revenue Code by the Tax Re- 
form Act of 1976.% Regulations re- 
garding the disclaimer of jointly held 
property were proposed in 1980” and 
finally promulgated in 1986.?’ The 
1986 regulations specifically pro- 
vided that a joint tenant of JTWROS 
or TBE property could not “disclaim 
any part of the interest, including the 
survivorship interest, if more than 
nine months have passed since the 
transfer creating the joint tenancy.”* 

An exception was carved out for 
TBE real property created after 1976 
and before 1982.?° If a §2515 elec- 
tion® was not made, the surviving 
spouse could make a qualified dis- 
claimer of the TBE property no later 
than nine months after the death of 
the first spouse to die.*! While §2515 
was effective, when a spouse created 
TBE property, there were no gift tax 
consequences unless an election was 
made.* If no such election was made, 
the transfer creating the surviving 
spouse’s interest in the property was 
not treated as occurring until the 
purchasing spouse’s death.* 

From 1986 until 1990 the IRS took 
the position that, for purposes of the 
disclaimer regulations, JTWROS 
property was created at the time of 
the acquisition of the property by the 
tenants or the transfer from donor 
tenant(s) to donee tenant(s). Thus, a 
disclaimer of JTWROS property had 
to be made no later than nine months 
after this date. Three circuit courts, 
however, held otherwise.** The Sev- 
enth and Eighth circuits found the 
power of each tenant to partition 
jointly held real property to be the 
equivalent of a general power of ap- 


It is no longer 
necessary for 
spouses to divide 
their jointly held 
property during life 
for estate planning 
reasons. Such 
division can be made 
with a post-mortem 
disclaimer. 


pointment and, therefore, the survi- 
vorship interest could be eliminated 
at any time by either tenant.* Thus, 
the survivorship interest in JTWROS 
property, for purposes of making a valid 
disclaimer, was created only when a 
tenant died without having partitioned 
the property.** Similar analysis was 
applied by the Fourth Circuit with re- 
gard to the right of one tenant to par- 


tition personal property.*7 In AOD 


1990-06, the IRS finally acquiesced 
and advised that it would revise the 
regulations accordingly. 

Revisions were issued on August 
21, 1996, in the form of proposed 
regulations.*® Under the proposed 
regulations, the one-half survivor- 
ship interest in JTWROS or TBE 
property could be disclaimed within 
nine months after the death of the 
first tenant to die only if such survi- 
vorship interest was unilaterally sev- 
erable.*® In most states, including 
Florida, TBE is not unilaterally sev- 
erable.*° Thus, under the proposed 
regulations, TBE property could not 
be disclaimed.*! 

Comments to the proposed regula- 
tions unanimously suggested that 
the “unilaterally severable” require- 
ment be removed, noting that when 
parties purchase property, they often 
do not make an informed decision 
regarding whether to hold the prop- 
erty as JTWROS or TBE.” Addition- 
ally, the commentators noted that 
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most purchasers are not aware that 
the choice of tenancy could affect the 
ability to disclaim the survivorship 
interest after the death of the first 
joint tenant.” 

Thankfully, on December 31, 1997, 
almost one and one-half years after 
issuing the proposed regulations, the 
IRS promulgated final regulations 
with regard to disclaiming joint ten- 
ancies.** Under the final regulations, 
the survivorship interest in JTWROS 
and TBE property can be disclaimed 
within nine months of the date of 
death of the first joint tenant to die, 
regardless of whether such survivor- 
ship interest is unilaterally sever- 
able.*® Generally, the survivorship 
interest is deemed to be a one-half 
interest in the property, “regardless 
of the portion of the property attrib- 
utable to consideration furnished by 
the disclaimant and regardless of the 
portion of the property that is in- 
cluded in the decedent’s gross estate 
under §2040.”46 


The Florida Roadblock 

These new regulations expand the 
surviving spouse’s post-mortem tax 
planning options by liberalizing the 
disclaimer rules applicable to TBE 
property. It is no longer necessary for 
spouses to divide their jointly held 
property during life for estate plan- 
ning reasons. Such division, if neces- 
sary, can be made with a post-mortem 
disclaimer. A surviving spouse should 
be able to execute and file a written 
disclaimer within the nine-month 
deadline.*’ Furthermore, if properly 
advised, a surviving spouse can take 
the appropriate steps so that he or 
she does not accept any of the ben- 
efits of the property.® 

It is the fourth requirement of a 
qualified disclaimer that may be 
troublesome under Florida law. Sec- 
tion 2518(b)(4) requires that the dis- 
claimed interest pass; thus, the in- 
terest must validly pass under state 
law. This is the roadblock that seems 
virtually impossible to overcome in 
Florida with regard to TBE property 
because ES. §689.21(5), which ad- 
dresses the disclaimer of interests in 
property passing under certain 
nontestamentary instruments, re- 
quires a disclaimer to be filed: 
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within 12 months after the effective date 
of the nontestamentary instrument cre- 
ating the interest or, if the disclaimant is 
not then finally ascertained as a benefi- 
ciary or [the disclaimant’s] interest has 
not then become indefeasibly fixed both 
in quality and quantity, such disclaimer 
shall be filed not later than 12 months 
after the event which would cause [the 
disclaimant] so to become finally ascer- 
tained and [the disclaimant’s] interest to 
become indefeasibly fixed both in qual- 
ity and quantity. 


A spouse’s interest in TBE property 
becomes indefeasibly fixed and the 
beneficiary is finally ascertained at 
the time the tenancy is created.*® 
Thus, spouses who have acquired 
TBE property together by deed may 
only execute a valid disclaimer for 
state law purposes within one year of 
the date of the deed, regardless of the 
date of death of the first spouse to die. 

A potentially viable way to bypass 
the Florida law roadblock may be 
found in §2518(c)(3), which provides 
for certain “transfer-type” disclaim- 
ers to be treated as qualified dis- 
claimers. This section provides that 
“[a] written transfer of the 
transferor’s entire interest in the 
property ...and which is to a person 
or persons who would have received 
the property had the transferor made 
a qualified disclaimer . . . shall be 
treated as a qualified disclaimer.” 
The transfer must be made within 
the nine-month period of §2518(b)(2), 
and the transferor must not have 
accepted the interest or any of its 
benefits as provided in §2518(b)(3).= 

The problem with a §2518(c)(3) 
transfer type disclaimer, however, is 
that the transferor’s “entire” interest 
must be transferred. For a surviving 
spouse of TBE property, does “entire” 
mean 100 percent of the property, or 
merely 100 percent of the survivor- 
ship interest in the property? Argu- 
ably, the term “entire” means the 
former because under Florida law 
each spouse is considered to own 100 
percent of the TBE property from the 
inception of the tenancy, and the sur- 
viving spouse is merely continuing 
his or her ownership when the first 
spouse dies.*? On the other hand, 
there also is a valid argument for the 
latter, because, as specifically pro- 
vided in the final regulations, the 
survivorship interest (deemed to be 


a one-half interest in the property) 
is the entire interest that is 
disclaimable under §2518.** 

In PLR 9135043, the IRS applied 
§2518(c)(3) in an analogous situation 
involving real property held by hus- 
band (H) and wife (W) as JTWROS. 
When W died, H wanted to convey, by 
deed, his one-half survivorship inter- 
est in the jointly held property to his 
daughter (D). If H had made a quali- 
fied disclaimer of the property, under 
W’s will, D would have received the 
property. H’s conveyance by deed of 
his one-half undivided interest would 
be a valid transfer under applicable 
state law, and would be a transfer of 
his entire interest in that portion of 
the property. The conveyance would 
be in writing, would be timely made, 
and by the conveyance the interest 
would pass to D, the person to whom 
the property would have passed if H 
had validly disclaimed the interest. 
Thus, the IRS treated the transfer as 
a qualified disclaimer for purposes of 
§2518. Note that the “entire” interest 
in this ruling was the one-half undi- 


vided survivorship interest. Previously, 
this ruling was only applicable to 
JTWROS property which was unilat- 
erally severable, but with the advent 
of the final regulations, the ruling may 
now be equally applicable toTBE prop- 
erty, but for the argument that TBE 
property is not unilaterally severable 
for state law purposes. 

Florida estate planners should uti- 
lize this transfer type disclaimer, not 
only with respect to real property, but 
also with respect to TBE personal 
property where the tenancy was cre- 
ated via a nontestamentary instru- 
ment more than 12 months before the 
first spouse’s death.** Keep in mind, 
however, that disclaimers are barred 
if the disclaimant is insolvent at the 
time of the event triggering the dis- 
claimer.*® 


Proposals to Expand 
Disclaimer Provisions 

Help may be on the way. The Tax- 
payer Relief Act of 1997 included 
many changes to the estate and gift 
tax provisions. Unfortunately, §1304 
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of the House bill, which would have 
clarified §2518(c)(3), did not make 
the final cut.** Section 1304 would 
have allowed §2518(c)(3) to apply to 
an “undivided portion” of the 
transferor’s interest in the property, 
as opposed to the current “entire” 
interest requirement. This proposal 
was presented again as part of Presi- 
dent Clinton’s Fiscal Year 1999 Bud- 
get Proposal earlier this year.*’ If 
passed, the problem of making a 
transfer type disclaimer, that is via 
a deed, of an undivided portion of 
TBE property in Florida would be 
solved. O 


1 T.R.C. §2523(a) (1998). 

2 LR.C. §2523(i). 

3 1.R.C. §2523(i)(2). Interestingly, the 
Taxpayer Relief Act of 1997 did not in- 
crease the annual exclusion of $100,000 
for gifts made to a noncitizen spouse, even 
though the $10,000 annual gift tax ex- 
clusion will be indexed for inflation be- 
ginning in 1999. See I.R.C. §2503(b)(2). 

4 1.R.C. §2040(b). 

5 L.R.C. §2056(a),(c)(5). But see I.R.C. 
§2056(d)(1) (providing that the marital 
deduction is disallowed and §2040(b) does 
not apply if the surviving spouse is not a 
United States citizen). 

6 L.R.C. §1014. 

7 See also Patten v. U.S., 97-2 T.C. 
460,279 (4th Cir. 1997); Wilburn v. US., 
97-2 T.C. 750,881 (D. Md. 1997); Ander- 
son v. U.S., 96-2 T.C. 960,235 (D. Md. 
1996). 

® Treas. Reg. §20.6081-1(c). 

® Murray v. Sullivan, 376 So. 2d 886, 889 
(Fla. 1st D.C.A. 1979); Quick v. 
Leatherman, 96 So. 2d 136, 138 (Fla. 
1957) (“An estate by the entirety is a pe- 
culiar type of tenancy enjoyable only by 
a husband and wife. Each owns and con- 
trols the whole.”). See U.S. v. One Single 
Family Residence, 894 F.2d 1511, 1514 
(11th Cir. 1990); Smith v. Hindery, 454 So. 
2d 663, 669-70 (Fla. 1st D.C.A. 1984). 

10 Gerson v. Broward County Title Co., 
116 So. 2d 455, 456 (Fla. 2d D.C.A. 1959). 

In re Wincorp, 185 B.R. 914, 918 
(Bankr. S.D. Fla. 1995); Sharp v. 
Hamilton, 520 So. 2d 9, 10 (Fla. 1988); 
Neu v. Andrews, 528 So. 2d 1278 (Fla. 4th 
D.C.A. 1988); Teardo v. Teardo, 461 So. 2d 
276 (Fla. 5th D.C.A. 1985); Sheeler v. US. 
Bank of Seminole, 283 So. 2d 566 (Fla. 
4th D.C.A. 1973). See Sitomer v. Orlan, 
660 So. 2d 1111 (Fla. 4th D.C.A. 1995) 
(suggesting that a bank account may be 
TBE property and, thus, protected from 
one spouse’s creditors). 

2 Konrad & Assoc. v. McCoy, 1998 WL 
5423 (Fla. Ist D.C.A. 1998) (As of the date 
this article was submitted for publication, 
this opinion was not yet released for pub- 
lication and was still subject to revision 
or withdrawal.). 


18 See Steven B. Chaneles, Tenancy by 
the Entireties: Has the Bankruptcy Court 
Found a Chink in theArmor?, 71 F1a. B.J. 
22 (Feb. 1997). 

14 In re Planas, 199 B.R. at 215-17. 

15 Rosenfield v. Rosenfield, 404 So. 2d 
188, 189 (Fla. 4th D.C.A. 1981). 

16 In re Monzon, 214 B.R. 38, 38, 44-48 
(Bankr. S.D. Fla. 1997) (holding that a 
bankruptcy trustee “may administer only 
that amount of entireties property equal 
to the amount of the joint debts”). See also 
In re Campbell, 214 B.R. 411, 415 (Bankr. 
M.D. Fla. 1997) (holding that “a trustee 
can only administer property held as ten- 
ants by the entirety if the creditor has a 
judgment against both the debtor and the 
non-filing spouse.”). 

17 It is assumed, for purposes of this ar- 
ticle, that the unified credit amount is 
still $600,000. Under the Taxpayer Re- 
lief Act of 1997, Pub. L. No. 105-34, 
§501(a)(1)(B) (1997), the applicable credit 
amount was increased to $625,000 for 
1998, and will gradually be increased to 
$1,000,000 by the year 2006. 

18 Tt is assumed that the spouses had not 
used any portion of their $600,000 exemp- 
tions during their lives and had a com- 
bined net worth of at least $1,200,000. 

19 It is assumed that the spouses had not 
used any portion of their $1,000,000 GST 
exemptions during their lives and had a 
combined net worth of at least 
$2,000,000. 

20 T.R.C. §2056(b)(7). 

21 T.R.C. §2013. 

22 For an in-depth look at maximizing 
the PTP credit, see Robert J. Stommel & 
Lester B. Law, Planning to Maximize the 
§2013 Credit, 72 Fia. B.J. 66 (Jan. 1998). 

Treas. Reg. §25.2511-1(c)(2) (as 
amended by T.D. 8095, 1986-2 C.B. 160, 
164). 

mid. 

25 Tax Reform Act of 1976, Pub. L. No. 
94-455, §2009(b), (90 Stat. 1893) (1976). 

26 45 Fed. Reg. 48922 (1980). 

27 Treas. Reg. §25.2518-2 (as added by 
T.D. 8095, 1986-2 C.B. 160, 166-70). 

8 Treas. Reg. §25.2518-2(c)(4)(i) (as 
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Real Property, Probate and Trust Law 


Challenging Tax Assessments on 


Contaminated Property in Florida 
by Samuel J. Morley and Robert E.V. Kelley, Jr. 


nvironmental contamina- 

tion present in the soil or 

groundwater may signifi- 

cantly reduce the market 
value of contaminated property or 
adjacent properties. Although this 
should be considered by the property 
appraiser in assessing the property 
for purposes of imposing property 
taxes, the impact of contamination 
often is overlooked or underesti- 
mated. In Florida, this devaluation 
issue is especially significant in light 
of the thousands of petroleum- and 
drycleaning-solvent-contaminated 
sites that have been identified in the 
state pursuant to various cleanup re- 
imbursement programs. Although 
many of these sites are eligible for 
state-funded cleanup, the programs 
remain underfunded, and cleanup 
has been progressing at a snail’s 
pace. As a result, taxpayers who own 
such sites—even those who are eli- 
gible for cleanup funding—should be 
aware that Florida provides mecha- 
nisms to challenge assessments 
which fail to take into consideration 
the contaminated nature of the prop- 
erty.) 

A central problem a taxpayer will 
face in challenging the assessment 
is determining the appropriate 
method to measure the impact on 
market value caused by the contami- 
nation.” Unfortunately, this is a rela- 
tively new issue for tax appraisers, 
courts, and administrative tax 
boards, and a consistent approach 
has not been developed. The problem 
is compounded by the fact that real 
estate valuation is “an art, not sci- 
ence” and relies on the approxima- 
tion and judgment of the experts who 
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review the data and apply the vari- 
ous methodologies.* 

Florida law in particular remains 
relatively undeveloped in the area 
of contaminated property valuation. 
As a result, this article discusses 
various approaches used by other 
states’ courts and tax boards to mea- 
sure the effect of contamination on 
property value, and discusses those 
Florida cases that bear on the issue. 
Before this is addressed, however, it 
is necessary to review the statutory 
background for tax assessments in 
Florida. 


Florida Law on Valuation 

The guiding principle in Florida 
for attaching value to property for 
tax purposes is set forth in the state 
constitution: “No assessments shall 
exceed just value.” The concept of 
“just value” is legally synonymous 


with fair market value.® Under the 
Florida Constitution and case law, 
fair market value is the gauge by 
which all methods of valuation, 
statutory or otherwise, must be mea- 
sured.® Where an appraiser fails to 
consult reliable sources of informa- 
tion in the valuation process and 
makes no attempt to reach the fair 
market value of the assessed prop- 
erty, the assessment is illegal.’ 

Fair market value is what “a pur- 
chaser willing but not obliged to buy 
would pay to a seller willing but not 
obliged to sell.”* In arriving at just 
value, Florida law requires that 
property appraisers consider certain 
listed factors.? Although these fac- 
tors include the condition and high- 
est and best use of the property and 
there is no specific language relat- 
ing to environmental contamination, 
both factors are broad enough to in- 
clude contamination. 


Approaches to Valuation 
¢ Background 

There are three basic approaches 
an appraiser employs to arrive at a 
valuation: the cost, market (direct 
sales comparison), and income, or 
economic, approach.” In conducting 
a thorough appraisal of a property, 
an appraiser generally will consider 
all three methods. In reaching a con- 
clusion as to the value of the prop- 
erty, however, the appraiser does not 
average the three estimates, but 
rather relies primarily on the ap- 
proach that seems most reliable in 
the particular case. This process is 
called “reconciliation.”" In the rec- 
onciliation process, an appraiser 
compares the quality and quantity 
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of the data used in each of the three 
appraisal approaches. 

With respect to contaminated 
property, an appraiser may have a 
difficult time using the three tradi- 
tional methods because all rely on 
market data to some degree and of- 
ten there is little or no market data 
available concerning contaminated 
land. Furthermore, the cost approach 
may not be relevant to valuing con- 
taminated land, since it focuses on 
the buildings and structures on the 
property and not the soil and water. 
Similarly, the income approach may 
not be useful in situations where the 
contamination has not interfered 
with the use or utility of building 
improvements. 

In light of the unique situation 
presented by each property, courts, 
tax boards, and property assessors 
have taken widely varying ap- 
proaches toward the issues of costs 
to cure and stigma associated with 
the property’s contamination. These 
are discussed below, along with 
Florida cases that bear on the issue. 
© Costs to Cure 

When can a deduction for costs to 
cure be taken? Assuming that con- 
tamination is a relevant factor to con- 
sider in appraising the property, the 
existence of the contamination, by 
itself, nonetheless may be insuffi- 
cient to support a cleanup cost deduc- 
tion for purposes of estimating the 
market value of property. Some 
courts have held that in order to de- 
duct the cost of cleanup, two addi- 
tional factors must be shown in ad- 
dition to the existence of con- 
tamination: 1) there is a legal re- 
quirement for cleanup; and 2) the 
costs of cleanup, including a formal 
plan and timetable, are established 
with a reasonable degree of cer- 
tainty.’* Thus, if the property is not 
on the Superfund list or other fed- 
eral or state contaminated property 
list and no other evidence is offered 
that the property is being cleaned up 
or will ever need to be cleaned up, 
then the court might uphold the 
property appraiser’s refusal to deduct 
the cost of cleanup." 

Methodologies for valuation of costs 
to cure. Once it is determined that a 
taxpayer is entitled to a deduction for 
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the contamination, a more complicated 
and controversial question is the 
proper valuation methodology to em- 
ploy in that devaluation. Each case of 
environmental contamination is 
unique, and the traditional techniques 
used by appraisers—comparable sales, 
income, and cost—may be deficient in 
this respect. However, traditional valu- 
ation techniques must be adapted suf- 
ficiently to account for environmental 
contamination. 

A few courts have concluded that 
environmental contamination auto- 
matically renders the real property 
unmarketable, and the property 
should be appraised at a nominal 
value for purposes of tax assess- 
ment.'® However, this conclusion is 
ordinarily rejected unless the prop- 
erty is highly contaminated and un- 
marketable.'* Simply alleging that no 
buyer can be found for the property 
usually will not be sufficient for a 
finding that the property has no 
value for tax purposes.” 

More commonly, property value is 
arrived at by subtracting the cost to 
remediate or “cure”® the property 
from the value of the property in an 
uncontaminated state. This general 
approach was recommended by the 
court in Roden v. Estech, Inc., 508 So. 
2d 728, 730-31 (Fla. 2d DCA 1987). 
Specifically, the appraiser uses the 
three methods of appraisal to deter- 
mine the value of the property in an 
uncontaminated state and then ad- 
justs that figure downward dollar-for- 
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dollar by the cost of cleanup. The ra- 
tionale is that cleanup costs are a 
reasonably accurate gauge to quan- 
tify environmental damage and re- 
flect the reduced value a willing 
buyer would pay.’® Once the cost-to- 
cure amount is obtained, the costs 
are adjusted to reflect present value 
dollars. 

On the other hand, some courts 
rule out automatically reducing 
value dollar-for-dollar by the amount 
of cleanup costs expended. These 
courts reason that contamination 
does not affect the “true value” of the 
property, because it is only a tempo- 
rary condition.?° Deduction of 
cleanup costs may reflect the effect 
that these costs have on the profit- 
ability of the landowner, but they fail 
to demonstrate their effect on the 
facility’s property value as of the as- 
sessment date.” 
¢ Stigma After Cleanup 

Even if costs to cure are not avail- 
able to deduct from the assessment— 
for example, where the contamina- 
tion is not required to be cleaned 
up—the property still may suffer a 
loss in value due to a market-per- 
ceived “stigma” relating to the con- 
tamination.” The concept of stigma 
is a relatively new one and basically 
recognizes that intangible factors 
such as fear and uncertainty result 
in a residual reduction in the value 
of contaminated property. This uncer- 
tainty comes from lack of information 
about whether the site really can be 
cleaned up, the cost of doing so, and 
who will shoulder the costs of the 
cleanup. In other words, stigma is the 
value discount that is required to 
compensate prospective buyers (or 
lenders) for the ownership risks as- 
sociated with the property—although 
it does not take into account direct 
costs to cure. Indeed, the reduction 
in value attributable to stigma asso- 
ciated with contaminated property 
can be more significant than that 
attributed to the cleanup cost.” 

The uncertainty (and, therefore, 
the risk and stigma) is typically high- 
est before the property is studied and 
remediated because buyers are un- 
certain about how much cleanup will 
be required and whether it will be 
effective. This decreases, however, as 
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remediation proceeds and declines 
further after cleanup is completed. 
Significantly, after cleanup is com- 
plete and approved by a governmen- 
tal agency, the stigma does not dis- 
appear entirely. Rather, it may last 
indefinitely due to the perceived 
risks at the site.™ 

For example, contaminants in 
groundwater and soils at Superfund 
sites must be cleaned up to certain 
protective levels determined through 
a risk assessment. When the con- 
taminant level in the groundwater 
and soil falls to those regulatory lev- 
els, it is deemed a clean site—at least 
from the government’s perspective. 
However, the property theoretically 
is still contaminated. Furthermore, 
the Florida Department of Environ- 
mental Protection’s* new petroleum 
cleanup rule allows natural 
remediation of certain contaminants 
under certain conditions without any 
active cleanup at all.”* Thus, even if 
the site has been remediated pursu- 
ant to all regulatory requirements, 
there still may be significant con- 
tamination present that is left to at- 
tenuate naturally.”’ 

Stigma is commonly measured as 
a percentage of the undamaged value 
of the subject property, although the 
method of arriving at that percent- 
age is the subject of a good deal of 
technical literature. In quantifying 
stigma, the cost, sales comparison, or 
income approach in this regard may 
be useful gauges.”® However, the best 
proof of the presence or lack of stigma 
potentially can be comparable sales 
of environmentally contaminated 
property, if solid market data exists 
concerning the sale of contaminated 
real estate.”° It should be kept in 
mind, however, that the sales com- 
parison approach in this regard is 
still in its developmental stages and 
is used as a confirmatory method of 
valuation. In determining the mag- 
nitude of stigma perceived in the 
market, it is important for the asses- 
sor to consider the various elements. 
These include 1) closure require- 
ments that may limit the develop- 
ment or use of warehouses and other 
income-producing structures on the 
property; 2) nature of the contami- 
nation; 3) indemnification provisions; 


4) whether it is a Superfund or Su- 
per Act site; 5) whether a remediation 
plan exists and whether there is evi- 
dence that the remediation will be ef- 
fective after a certain timeline; and 
6) the existence of state funds for re- 
imbursement of cleanup expendi- 
tures (e.g., those related to petroleum 
and dry-cleaning solvent contamina- 
tion).°*° 


Recent Case Law 

The following recent cases high- 
light the success some taxpayers 
have experienced in reducing their 
assessments based on cost to cure 
and stigma arising from environmen- 
tal contamination: 

In Westling v. County of Mille Lacs, 
543 N.W.2d 91 (Minn. 1996), the court 
affirmed the tax court’s reduction of 
the assessor’s estimated market 
value of property from almost $1 
million to zero. The parcel was con- 
taminated by a degreasing compound 
and was listed on the Superfund-re- 
lated list called “CERCLIS.” The 
Westlings’ expert deducted from the 
unimpaired property value ($1.35 


million) the loss of value resulting 
from stigma attached to polluted 
properties and the present value cost 
of cleanup to arrive at a negative fig- 
ure for market value of the property 
as impaired. The court upheld the 
zero market value even though the 
property was generating income in 
the form of rent. 

In Woburn Services, Inc., et al. v. 
Board of Assessors of the City of 
Woburn, 1996 WL 633778, Mass. App. 
Tax Bd. Rep. (Docket Nos. 212519- 
212521, etc., Oct. 22, 1996), the board 
held that the taxpayers whose prop- 
erties were contaminated by waste 
from abutting properties met their 
burden of proving that, in light of the 
contamination, the assessors had 
overvalued their properties.*! The 
Woburn Services, Inc., properties 
were adversely affected by the stigma 
of being located within a Superfund 
site and/or containing contamination 
in excess of federal standards. The 
court agreed with the proposed re- 
ductions in light of the extensive and 
credible evidence provided by the 
owners’ experts on how the stigma 
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had affected the value of the taxpay- 
ers’ properties. 

In Commerce Holding Corporation 
v. Board of Assessors of the Town of 
Babylon, 88 N.Y.2d 724, 673 N.E.2d 
127, 649 N.Y.S.2d 932 (N.Y. Ct Appls. 
1996), assessors from the town had 
valued Commerce’s property at be- 
tween $1.5 million and $2.6 million 
each year, from 1986 to 1991. Com- 
merce challenged each yearly assess- 
ment on the ground of excessive valu- 
ation, contending that the property’s 
value should have been reduced to 
account for environmental contami- 
nation. Although the town argued 
against deducting from the value of 
the property in an uncontaminated 
state the total remaining cleanup 
costs each year (as compared with the 
actual amount expended each year), 
the court rejected this argument. The 
court stated that while property must 
be assessed at market value, there 
is no fixed method for determining 
that value and that flexibility is im- 
portant because there has yet to 
emerge any single, generally ac- 
cepted valuation methodology. 


The Situation in Florida 
Florida courts have not yet dealt 
directly with contamination for pur- 
poses of tax assessments. However, 
the Florida Supreme Court recently 
addressed the related question of 
whether the Department of Trans- 
portation (DOT) could present evi- 
dence of contamination and its nega- 
tive effect on fair market value in 
eminent domain proceedings. In 
Finkelstein v. Department of Trans- 
portation, 656 So. 2d 921 (Fla. 1995), 
the court answered affirmatively, 
holding that evidence of contamina- 
tion is relevant to property value. 
In Finkelstein, a gas station site 
was contaminated by gasoline hydro- 
carbons. This contamination had 
been discovered and reported to the 
FDEP, which determined that the 
property qualified for the Early De- 
tection Incentive Program (EDI), a 
government program which reim- 
bursed owners for remediation costs 
relating to the removal of petroleum 
contamination. At the time the emi- 
nent domain proceeding was initi- 
ated, remediation pursuant to the 
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EDI program had already begun. 
Prior to the valuation trial, the 
DOT sought approval to introduce 
evidence that the site was contami- 
nated, the costs of remediating the 
site, and other evidence concerning 
the stigma of contamination and how 
it affected the value of the property. 
This proffer was refused by the trial 
court, and the case was tried as 
though the property were uncontami- 
nated, because the cost of 
remediation would be reimbursed by 
the state under the EDI program. The 
Finkelstein court approved this fic- 
tion, holding that remediation costs 
were inadmissible whenever a gov- 
ernment program for reimbursement 
of remediation costs exists. The in- 
tervention in the “transaction” (con- 
demnation proceeding) by a govern- 
mental entity—the EDI program— 
meant that neither the “seller” 
(Mrs. Finkelstein) nor the “buyer” 
(the DOT) would suffer any financial 
loss on account of the contamination. 
The court in Finkelstein expressly 
limited its holding to situations 
where a government program for re- 
imbursement of remediation costs 
exists. The court expressly declined 
to decide the issue of whether such 
costs would be admissible in cases 
where government programs were 
unavailable. The existence of a gov- 
ernmental program for remediation 
cost reimbursement was central to 
the Finkelstein court’s analysis.*” 


Therefore, it may be presumed that 
the absence of such a program would 
allow the introduction of costs to cure 
in a valuation proceeding. Without a 
government reimbursement pro- 
gram, the property necessarily suf- 
fers a loss in market value because 
either the seller or buyer will be fi- 
nancially responsible for the con- 
tamination.** However, the court also 
leaves unresolved the related issue 
of whether, in situations where reim- 
bursement programs were unavail- 
able, the taxpayer would have to es- 
tablish both a legal requirement for 
cleanup and a remedial action plan 
providing a timetable, before evi- 
dence of remediation costs could be 
admitted into evidence. 

Although an eminent domain case, 
Finkelstein has potential application 
to the valuation of contaminated 
property for tax purposes.** 
Finkelstein clearly recognized that 
contamination can “stigmatize” a 
property, thereby creating a reduction 
in value resulting from the increased 
risk associated with contaminated 
property.® The court further stated 
that there “must be a factual basis 
through evidence of sales of compa- 
rable contaminated property upon 
which to base a determination that 
contamination has decreased the value 
of the property.” This insistence on 
market-supported conclusions is con- 
sistent with general evidentiary prin- 
ciples which disallow opinion testi- 
mony which is merely speculative in 
nature. Whether the court actually in- 
tended to limit appraisers to using only 
the market approach to value proper- 
ties stigmatized by contamination re- 
mains to be seen. The income approach, 
specifically with respect to a capitali- 
zation rate, is grounded in the market 
as well. Therefore it too, in theory, could 
meet the court’s requirements in this 
regard. 


Conclusion 

No single consensus has emerged 
nationally for assessing contami- 
nated property for tax purposes, and 
no Florida case or statute has ad- 
dressed the issue directly. Judicial 
and administrative views of the ap- 
propriate methodology for measuring 
costs to cure and stigma range across 
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the board. With respect to stigma, 
Finkelstein resolves some issues but 
leaves many related questions unan- 
swered. In light of the lack of guid- 
ance in Florida, one approach would 
be for the legislature to define by 
statute or authorize DOR to impose 
a regulatory guide to proper valua- 
tion. Without such guidance, this is- 
sue remains uncertain and unpre- 
dictable. 
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10 McNayr v. Claughton, 198 So. 2d 366, 
368 (Fla. 3d D.C.A. 1967). 

1 See THE APPRAISAL OF REAL EstaTE Ch. 
25 (The Appraisal Institute, 11th ed. 
1996). 

12 See Lorraine Lewandrowski, Toxic 
Blackacre: Appraisal Techniques & Cur- 
rent Trends in Valuation, 5 A.B. L.J. Sct. 
& Tecnu. 55, 74-92 (1994). 

13 Weyerhaeuser Co. v. Easter, 894 P.2d 
1290, 1298 (Wash. 1995). 

14 Almor Corp. v. County of Hennepin, 
566 N.W.2d 696, 701 (Minn. 1997). 

1 See Comerica Bank-Detroit v. 
Metamora Twp., Mich. Tax Trib. Docket 
Nos. 103325, 110482, 112529, 1989 WL 
56531, *6 (May 12, 1989). 

16 See Boekeloo v. Board of Review of the 
City of Clinton, 529 N.W.2d 275 (Iowa 
1995) (court held that the transitory ab- 
sence of a market does not eliminate 
value); In re Camel City Laundry Co., 472 
S.E.2d 402 (N.C. App. 1996) (court could 


find no basis for assigning $0 to the prop- 
erty when contamination does not pre- 
vent owners from putting property to 
highest and best use). 

17 In re Camel City Laundry Co., 472 
S.E.2d at 406. 

18 Tn addition to remediation costs, other 
costs to cure that are not discussed here 
include costs relating to additional va- 
cancy while the work is being completed 
and additional costs of financing and in- 
surance. See Scott B. Arens, The Valua- 
tion of Defective Properties: a Common 
Sense Approach, 65 AppralsaL J. 2 (April 
1997). 

19 See Westling v. County of Mille Lacs, 
543 N.W.2d 91 (Minn. 1996); Commerce 
Holding Corp. v. Board of Assessors of the 
Town of Babylon, 88 N.Y.2d 724, 731, 673 
N.E.2d 127, 130, 649 N.Y.S.2d 932, 935 
(N.Y. Ct. Appls. 1996); see also Albert Wil- 
son, The Environmental Opinion: Basis 
for An Impaired Value Opinion, 62 Ap- 
PRAISAL J. 413 (July 1994). Furthermore, 
courts have held that the value of asbes- 
tos-contaminated property may be re- 
duced, in some cases, dollar-for-dollar of 
the asbestos removal costs. University 
Plaza Realty Corp. v. City of Hackensack, 
12 N.J. Tax 354, 370 (1992), cert. denied, 
634 A.2d 527 (N.J. 1993). 

20 Badische Corp. v. Town of Kearny, 288 
N.J. Super 171, 182, 672 A.2d 186, 192 
(1996); Inmar Assocs. v. Borough of 
Carlstadt, 112 N.J. 593, 604, 605, 549A.2d 
38, 43, 44 (1988). This reasoning ignores 
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the fact that contamination is no more 
temporary than other conditional defects, 
such as a leaking roof. Any condition 
which negatively affects value, temporary 
or not, is usually reflected in the purchase 
price. 

21 In Inmar Associates, Inc. v. Borough 
of Carlstadt, 112 N.J. 593, 549 A.2d 38 
(N.J. 1988), for example, the taxpayer’s 
expert subtracted costs of cleanup from 
the value of the land in a clean state, to 
reach a negative current market value 
for the contaminated property. The court 
rejected this approach, explaining that 
where the property is capable of produc- 
tive use but cleanup costs render a nega- 
tive property value, the cleanup costs 
could be more appropriately accounted 
for by adjustment to the projected income 
stream. Id. at 43-45. 

Although Jnmar held that full deduct- 
ibility of cleanup costs is not available, 
Inmar should not be read too broadly. In 
Inmar, the estimated cleanup costs ex- 
ceeded the market value of a comparable 
uncontaminated site. This resulted in 
assigning a negative value to property 
which was in actuality generating rental 
income. However, if the property was con- 
taminated such that it cannot be used for 
its intended purpose and cannot produce 
income, Inmar appears to be inapplicable. 
In such a case, it is appropriate to allow 
full reduction in value in the same 
amount as the costs to cure, even if this 
results in a zero or negative valuation. 
New Jersey environmental laws required 
contaminated properties to be cleaned up 
prior to their sale. Because it was only 
possible for a “clean” property to be sold, 
the Inmar court concluded that the con- 
tamination could not affect market value. 
The prohibition against selling a contami- 
nated property transformed the cleanup 
costs from a characteristic of the prop- 
erty affecting market value to a “finan- 
cial obligation of the property owner.” Id. 
at 43. See also Vogelgesang v. Cecos Int'l, 
Inc., 619 N.E.2d 1072 (Ohio 1993). 

22 Cost-to-cure damages are often a cen- 
tral issue in property tax valuation cases 
because the cleanup potentially is to be 
borne by the taxpayer. However, in com- 
mon law actions by a present owner 
against a former owner, user, or neigh- 
bor who is the responsible party, the 
cleanup costs are not an issue because 
the cleanup has been undertaken by the 
polluting party. Thus, the only issue in 
such cases is the amount of stigma dam- 
ages. 

23 See generally Richard Roddewig, 
Stigma, Environmental Risk and Prop- 
erty Value: 10 Critical Inquiries, 64 Ap- 
PRAISAL J. 10 (Oct. 1996). 

24 See Michael Sanders, Post-Repair 
Diminution in Value from Geotechnical 
Problems, 64 ApprAISAL J. 2 (Jan. 1996). 

2 For purposes of this article, the 
Florida Department of Environmental 
Protection and its predecessor agencies 
will hereinafter be referred to as“FDEP.” 

26 Fa. ADMIN. CoDE ANN. r. 62-770. 

27 The FDEP can also issue “no further 
action” letters in the case of petroleum 


contamination sites, which indicate that 
closure has been handled competently 
according to FDEP regulatory require- 
ments. Although such letters reduce 
stigma, this is not to say that post-clo- 
sure risks are not present. Similarly, EPA 
may sign commitments to refrain from 
enforcement of environmental laws ap- 
plicable to the property. ”Prospective 
Purchaser Agreement Policy” and “Policy 
Toward Owners of Property Containing 
Contaminated Groundwater” 60 Fed. Reg. 
34791-94, July 3, 1995. 

28 The effect of stigma is represented by 
a percentage discount in the market ap- 
proach and by a risk premium component 
added to the capitalization rate in the 
income approach. See Almor Corp. v. 
County of Hennepin, 566 N.W.2d at n. 14. 
Other newer, although related, ap- 
proaches include regression analysis, 
which is a statistical analysis based on a 
large database of transactions, and con- 
tingent valuation, which is normally ap- 
plied in the context of a CERCLA natu- 
ral resource damage claim. See generally 
James A. Chalmers and Scott A. Roehr, 
Issues in the Valuation of Contaminated 
Property, 61 AppratsaL J. 1, 11, 12 (Jan. 
1993). 

2° Peter J. Patchin, Contaminated Prop- 
erties and the Sales Comparison Ap- 
proach, 62 AppraisaL J. 3 (July 1994). 

30 See generally Peter J. Patchin, Valua- 
tion of Contaminated Properties, 56 Ap- 
PRAISAL J. 7—9 (Jan. 1988). 

31 Woburn Services, Inc., 1996 WL 
633778, Mass. App. Tax Bd. Rep. at 185. 

32 An important question left unan- 
swered by Finkelstein is whether the ex- 
istence of a governmental program for re- 
imbursement of remediation costs, which 
had not yet been adequately funded, 
would preclude the introduction of evi- 
dence of contamination and costs to cure. 
For example, Fa. Stat. §376.3078 (1994), 
established a fund for remediation of 
drycleaning solvent contamination. How- 
ever, the program was to be funded by 
prospective contributions and had no 
money available for remediation when 
the act was signed into law on June 3, 
1994. Practically speaking, an unfunded 
governmental program is no program at 
all. 

33 This conclusion is supported by the re- 
cent case of Broward County v. LaPointe, 
685 So. 2d 889 (Fla. 4th D.C.A. 1996), 
which involved a determination of an 
award of attorneys’ fees in an eminent 
domain action. The issue was the amount 
of monetary benefit the lawyers had ob- 
tained for the property owner. The prop- 
erty was contaminated by vinyl chloride 
in the groundwater, which exceeded stan- 
dards set by the FDEP. In its initial at- 
tempt to negotiate a purchase of this 
property for an airport expansion, the 
county made an offer which was condi- 
tioned upon the property not being con- 
taminated. If in fact the property were 
contaminated, the county would be en- 
titled to deduct from the purchase price 
the estimated costs of cleanup, which 
were nearly 50 percent of the property’s 
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value. Eventually the case settled, and 
the LaPointes’ attorney argued that the 
monetary benefit should be measured by 
the difference between the final amount 
set forth in the settlement and the net 
proceeds the LaPointes would have re- 
ceived under the county’s original offer. 
The county argued that monetary ben- 
efit should be calculated without any ad- 
justment for the cost of environmental 
cleanup. The court agreed with the 
LaPointes’ method of calculation based 
upon the “realistic evaluation of the eco- 
nomic ramifications to the landowner of 
all the provisions of the original offer.” 
Significantly, there was no governmental 
program in place to reimburse the costs 
to the LaPointes for remediating the con- 
tamination on their property. In this re- 
spect, LaPointe is consistent with 
Finkelstein regarding the admissibility of 
contamination evidence and remediation 
costs. 

34 Indeed, shortly after the Finkelstein 
decision, the Florida Department of Rev- 
enue issued a Property Tax Information 
Bulletin, titled “Consideration of Con- 
tamination in Determining Market 
Value,” (DAV-95-06 Aug. 1, 1995), ad- 
dressed to all Florida property apprais- 
ers. The bulletin advised them of the sub- 
stance of the court’s decision in 
Finkelstein and implied that it should be 
followed in tax assessment matters. 

35 Before Finkelstein, stigma was not di- 
rectly addressed by Florida courts. The 
general rule simply stated that damages 
for injury to real property were limited 
to the lesser of 1) the cost to repair the 
property to its condition before the injury 
or 2) the diminution in value. Davey Com- 
pressor Co. v. City of Delray Beach, 639 
So. 2d 595, 596 (Fla. 1994); United States 
Steel Corp. v. Benefield, 352 So. 2d 892 
(Fla. 2d D.C.A. 1977), cert. denied, 364 So. 
2d 881 (Fla. 1978). 

36 Commerce Holding Company, 88 
N.Y.2d at 925. 
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Business Law 


Unauthorized Appropriation of an 


Individual’s Name or Likeness— 
Florida’s Appellate Courts and §540.08 


n individual whose name 
or likeness is used to pro- 
mote a product or service 
without his or her con- 
sent may have a cause of action un- 
der Florida law for invasion of pri- 
vacy. The “right of publicity” is 
intended to assure an individual the 
right to own, protect, and commer- 
cially exploit his or her name, like- 
ness, or persona. This right is part 
of the common law right of privacy 
now codified at F.'S. §540.08 (1997). 


Common Law 
Invasion of Privacy 

Florida courts first recognized the 
tort of invasion of privacy in the 
landmark decision of Cason uv. 
Baskin, 20 So. 2d 243 (Fla. 1944).! 
The common law right to privacy was 
traditionally defined by Florida 
courts within the four general cat- 
egories recognized by Dean Prosser: 
1) the right to be free from unrea- 
sonable intrusion upon one’s seclu- 
sion; 2) the right to prohibit public- 
ity that unreasonably places one in 
a false light before the public; 3) the 
right to be free from unreasonable 
publicity about one’s private life; and 
4) the right to prohibit the appro- 
priation of one’s name and likeness.’ 

Although Florida courts accepted 
the four general categories noted by 
Prosser, it was not until 1967 that 
the Florida Legislature expanded 
the remedies available under the 
right of appropriation, by enacting 
§540.08 (1967). Although §540.08 
now codifies the fourth theory de- 
scribed above, the statute permits a 
party to proceed under available 
common law theories as well.* 


by Robert C. Sanchez 


The “right of publicity” 
is intended to assure 
an individual the right 
to own, protect, and 
commercially exploit 
his or her name, 
likeness, or persona. 


Statutory Right of Publicity 

F.S. §540.08, which has not 
changed significantly since its enact- 
ment,‘ prohibits the publication of 
an individual’s name, photograph, or 
likeness for any commercial purpose 
without the individual’s express 
written or oral consent. A person 
whose likeness is used without con- 
sent may bring an action to enjoin 
the unauthorized use and to recover 
damages for loss or injury sustained 
by the publication, including a rea- 
sonable royalty, and punitive dam- 
ages.° 

The statute contains three speci- 
fied exceptions. First, it does not ap- 
ply to “any newspaper, magazine, 
book, news broadcast or telecast, or 
other news medium or publication 
as part of any bona fide news report 
or presentation having a current and 
legitimate public interest and where 


such name or likeness is not used for 
advertising purposes.”* Second, the 
law does not apply “in connection 
with the resale or other distribution 
of literary, musical or artistic produc- 
tions or other articles of merchan- 
dise or property” when the person 
has consented to the initial use.’ Fi- 
nally, the statute does not apply to 
photographs of a person “solely as a 
member of the public” when the per- 
son is not named or otherwise iden- 
tified with the use of such photo- 


graph.® 


Legitimate Public 
Interest Exception 

Prior to the enactment of §540.08, 
Florida courts developed a rich body 
of case law construing the legitimate 
public interest exception under com- 
mon law invasion of privacy claims. 
Indeed, in Cason v. Baskin, the 
Florida Supreme Court remarked, 
“But the right of privacy has its limi- 
tations. Society also has its rights. 
The right of the general public to the 
dissemination of news and informa- 
tion must be protected and con- 
served.” 20 So. 2d at 251. 

In 1955, the Florida Supreme 
Court ruled “that a television com- 
pany—as in the case of a newspa- 
per, newsreel or other communica- 
tion medium—has a qualified 
privilege to use in its telecast the 
name or photograph of a person who 
has become an ‘actor’ in a newswor- 
thy event.” Jacova v. Southern Ra- 
dio & Television Co., 83 So. 2d 34, 37 
(Fla. 1955) (no common law right of 
privacy when bystander becomes 
actor in gambling raid on cigar 
store); see also Cape Publications, 
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Inc. v. Bridges, 423 So. 2d 426, 428 
(Fla. 5th DCA 1982) (publication of 
newspaper story with a photograph 
of plaintiff clad in a dish towel after 
rescue by police from estranged hus- 
band did not constitute invasion of 
privacy); Stafford v. Hayes, 327 So. 2d 
871 (Fla. 1st DCA 1976) (no right of 
privacy claim when individual pho- 
tographed at hotel bar after state 
capitol evacuated by bomb threat). 

The “legitimate public interest” 
exception prevented plaintiffs’ recov- 
ery inEwing v. A-1 Management, Inc., 
481 So. 2d 99 (Fla. 3d DCA 1986). In 
Ewing, the defendants posted a 
$250,000 bond for the plaintiffs’ son, 
who was in custody on drug charges.°® 
The plaintiffs pledged collateral for 
the bond and signed an indemnity 
agreement in favor of the defen- 
dants.’® After the suspect jumped 
bail, defendants’ surety published 
the plaintiffs’ names and addresses, 
as parents of a “fugitive from justice” 
on a “wanted” poster."! The court af- 
firmed the trial judge’s summary 
judgment for defendants on plain- 
tiffs’ invasion of privacy claims, char- 
acterizing the “entire matter” a pub- 
lic event under §540.08(3)(a).'” 


Consent Exception 

Under the statute, consent may be 
provided by the person whose right 
is at issue, or an individual or entity 
authorized to license the commercial 
use of the person’s name or likeness, 
or, if the person is deceased, by the 


surviving spouse or children.'? One 
Florida court has held that individu- 
als who did not consent to the com- 
mercial use of their likeness or per- 
sona by the defendant nonetheless 
waived their rights under the stat- 
ute by contract with the plaintiff. 
National Football League v. Alley, Inc., 
624 F. Supp. 6 (S.D. Fla. 1983). 

In Alley, the National Football 
League (NFL) and the Miami Dol- 
phins Limited (a limited partnership 
which owned the Miami Dolphins’ 
television rights) sued for an injunc- 
tion and damages based on defen- 
dants’ unauthorized interception of 
NFL football game telecasts which 
had been “blacked out” in the Miami 
area.'* Although the court granted a 
permanent injunction, it dismissed 
all state law counts, including the 
§540.08 claim.® 

The court found the intercepted 
telecasts exempt from §540.08 as 
presentations “having a current or 
legitimate public interest.”!* Further, 
the court held that even if a prohib- 
ited use had occurred, the players’ 
contractual consent to appear in tele- 
vised games constituted a waiver of 
their rights under the statute.’’ Al- 
though the Alley court’s application 
of §540.08’s public interest exception 
may have been appropriate, it is 
questionable whether an individual’s 
contractual license with one party 
should waive rights under §540.08 
for nonconsensual appropriation by 
a third party. Plaintiff’s attempt to 


It appears that one juror has already made up her mind. 
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recover under §540.08 in the context 
of Alley arguably is inappropriate, 
however, when the issue was not the 
players’ “personas” but the theft of a 
copyright telecast. 

Publishing companies relying on 
advertising agencies to obtain neces- 
sary consents may be liable for inva- 
sion of privacy if the consent is not 
procured. See Genesis Publications, 
Inc. v. Goss, 437 So. 2d 169, 170 (Fla. 
3d DCA 1983). In Goss, the plaintiff 
brought a claim for common law in- 
vasion of privacy for damages aris- 
ing from the publication of her nude 
photograph in a commercial adver- 
tisement without her permission.'® 
The court affirmed a jury verdict 
against the publisher awarding the 
plaintiff $100,000 in compensatory 
damages but reversed the verdict as 
to the $400,000 in punitive damages 
finding that the publisher’s conduct 
was “not a wanton disregard of 
plaintiff’s rights.”” 

Clearly, the easiest way to avoid 
the problem faced by the publisher 
in Goss is to place responsibility for 
obtaining “consent” squarely with 
the photographer or the agency. Pub- 
lishers’ contracts should require all 
agencies and photographers to pro- 
vide copies of necessary model re- 
leases and consents “pre-publica- 
tion.” Additionally, the contract 
should include an indemnity provi- 
sion in favor of the publisher for 
claims arising from the failure to pro- 
cure a consent or model release. 


“Solely as a Member 
of the Public” Exception 

A plaintiff falls within the statu- 
tory “member of the public” exception 
when his or her appearance in a pho- 
tograph is merely fortuitous. Epic 
Metals Corp. v. Condec, Inc., 867 F. 
Supp. 1009, 1017 (M.D. Fla. 1994). In 
Epic Metals, the plaintiff brought an 
action for trade infringement, copy- 
right infringement, and other claims 
related to the defendants’ alleged 
plagiarism of plaintiff’s promotional 
brochure. The defendants counter- 
claimed for violation of §540.08 and 
common law invasion of privacy.”° 

The plaintiff’s brochure contained 
a photograph of one of the defendants 
standing behind a stack of lumber 
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looking at a set of plans with two 
other individuals.”! The defendant 
was wearing a straw hat in the pho- 
tograph and was unrecognizable.”? 
The defendant did not present any 
evidence that any customer viewing 
the photograph believed that he was 
endorsing the plaintiff’s product.”* 
The court granted the plaintiff’s sum- 
mary judgment under §540.08(3)(c) 
holding that no reasonable juror 
could find that the defendant’s pho- 
tograph “constituted commercial ex- 
ploitation or that it does not fall 
within the member of the public ex- 
ception.”*4 


Direct Promotion 
Requirement 

Florida’s statutory “right of public- 
ity” is intended to assure an indi- 
vidual the right to own, protect, and 
commercially exploit his or her name 
and likeness. Florida courts, however, 
have refused to find liability under 
§540.08 unless the unauthorized use 
“directly promotes” the defendant’s 
product or service. Loft v. Fuller, 408 
So.2d 619, 623 (Fla. 4th DCA 1981). 

In Fuller, the appellant’s husband, a 
pilot, was killed in a well-publicized 
airline crash.” The appellant claimed 
that the deceased’s name was being 
used for the “commercial” purpose of 
selling books about the fatal crash (and 
a movie based on the book) by refer- 
ring to the decedent as a “reappearing 
ghost.”*° Rejecting appellant’s claims, 
and affirming the trial court’s dis- 
missal, with prejudice, of appellant’s 
second and third amended complaints, 
the court held, “we simply do not be- 
lieve that the term ‘commercial’ as 
employed in §540.08, was meant to be 
construed to bar the use of people’s 
names in such a sweeping fashion.””’ 

The Fuller court refused to find a 
“commercial” purpose under §540.08 
merely because the publication itself 
was offered for sale. “[T]he publica- 
tion is harmful not simply because it 
is included in a publication that is 
sold for a profit, but rather because 
of the way it associates the 
individual’s name or his personality 
with something else.” The fact that 
the author and publisher released 
the book to make money through 
sales was not the “kind of commer- 


cial exploitation prohibited by the 
statute.” Finally, the court noted 
that accepting appellant’s view of the 
statute would result in a “substan- 
tial confrontation” between §540.08 
and the First Amendment.* The 
court also remarked, in dicta, that 
having reached the conclusion that 
publication was not barred by 
§540.08, it was unnecessary to decide 
whether the book had a “current and 
legitimate public interest,” thus re- 
moving the book entirely from the 
statute’s scope.* 

On first blush, it is difficult to har- 
monize the Fuller court’s restrictive 
analysis with the plain language of 
§540.08(1): “No person shall publish, 
print, display or otherwise publicly use 
for purposes of trade or for any com- 
mercial or advertising purpose . . . the 
name... of any natural person with- 
out...consent... (emphasis supplied).” 
Specifically, the court’s articulation of 
a certain “kind of commercial exploi- 
tation” appears to add a requirement 
for plaintiffs not mandated by the stat- 
ute itself. Moreover, the court’s admo- 
nition that merely because the book is 
sold for a profit “[iJn no way distin- 
guishes this book from almost all other 
books, magazines or newspapers” begs 
the real question, which is whether the 
book is being sold by capitalizing on 
the plaintiff’s “name, photograph or 
likeness.” In fact, the “direct promo- 
tion” requirement as applied in 
Fuller suggests that in the realm of 
publishing, any use other than a “di- 
rect product endorsement” may be 
nonactionable. 

The Fuller court quoted exten- 
sively from the trial court’s dismissal 
order, which applied the “legitimate 
public interest” exception to remove 
the book from the statute’s purview.” 
Interestingly, the cases cited by the 
Fuller court pertain to claimants who 
were found to be actors or partici- 
pants in newsworthy stories or 
events, suggesting that the court may 
have been on more solid ground by 
following the trial court’s ruling that 
the book—a nonfictionalized account 
based on the author’s own investiga- 
tion—fell under the “legitimate pub- 
lic interest” exception. 

The “direct promotion” restriction 
articulated in Fuller was echoed and 
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reconfirmed in Valentine v. CBS, Inc., 
698 F. 2d 430 (11th Cir. 1983). In Val- 
entine, the plaintiff sued for common 
law defamation, invasion of privacy, 
and violation of §540.08 arising from 
the use of plaintiff’s name in a song.** 
Plaintiff appeared as a witness in the 
highly publicized 1967 murder trial 
of prizefighter Rubin “Hurricane” 
Carter. Bob Dylan and Jacques Levy 
later memorialized the trial in a song 
called “Hurricane,” which referred to 
the plaintiff’s role in the events. In 
addition to the song, which was re- 
corded and released, the defendants 
also published sheet music of the 
song’s lyrics.* 

In affirming a summary judgment 
for the defendants, the 11th Circuit 
rejected Valentine’s theory that the 
song implied that she participated in 
a conspiracy to unjustly convict 
Carter.** With respect to §540.08, the 
court reiterated that a particular use 
of an individual’s name or likeness is 
actionable “because of the way the de- 
fendants associated the individual’s 
name or personality to something 
else.”*’ The court confirmed, as a mat- 
ter of law, that the song did not com- 
mercially exploit Valentine’s name. 
“The defendants did not use her name 
to directly promote a product or ser- 
vice. Use of a name is not harmful sim- 
ply because it is included in a publica- 
tion sold for profit.”* 


Standing 

Typically, under common law inva- 
sion of privacy claims, only the indi- 
vidual whose privacy has been in- 
vaded can maintain an action.*® 
Section 540.08 expands standing be- 
yond the traditional common law, by 
permitting a surviving spouse, the 
surviving children, or someone hold- 
ing a written license to use the de- 
ceased person’s name to bring an ac- 
tion for misappropriation under 
§540.08.*° 

In Southeast Bank. v. Lawrence, 
498 N.Y.S.2d 775 (N.Y. 1985), appel- 
lant, acting as personal representa- 
tive for the estate of the late play- 
wright Tennessee Williams, who 
lived in Florida at the time of his 
death, sought to enjoin the owner of 
a New York theater from renaming 
the theater the “Tennessee Will- 


Only one Florida 
appellate opinion 
has held that the 
facts alleged by the 
plaintiff support 
a cause of action 
under F.S. §540.08. 


iams.” The New York Court of Ap- 
peals, noting that for choice of law 
purposes a right of publicity consti- 
tuted personal property, ruled that 
appellant had no standing to chal- 
lenge the theater owner’s action, 
since Tennessee Williams did not 
have a surviving spouse or child and 
did not issue a license during his life- 
time. As a result, appellant possessed 
no enforceable property rights.*! 
The New York court characterized 
Florida’s statutory right of publicity 
as “extremely limited” and noted the 
Florida courts’ refusal to extend the 
right beyond a strict reading of the 
statute’s contours.*? Counsel repre- 
senting individuals who enjoy any 
level of public recognition should pro- 
vide for the assignment of the right 
to use their client’s name, likeness, 
or persona upon their client’s death.* 


Statutes of Repose 
and Limitations 

FS. §540.08(4) contains a statute 
of repose terminating the right to 
bring an action if the commercial use 
does not occur within 40 years after 
the individual’s death.** Florida’s 
statute of limitations, FS. 
§95.11(3)(p), bars claims under 
§540.08 within four years after the 
cause of action has accrued.* 


Remains of Common 
Law Right of Privacy 

Although §540.08 specifically per- 
mits parties to proceed under avail- 
able common law theories of appro- 
priation, Florida courts have been 
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reluctant to allow plaintiffs any re- 
lief under the common law than they 
would not otherwise be entitled to 
under the statute.** Courts have also 
held that if Florida recognizes a com- 
mon law right of publicity, the right 
is a personal one and may not be as- 
signed to another entity.*’ 

In Epic Metals, the court recog- 
nized a common law cause of action 
for misappropriation of one’s name 
or likeness under a counterclaim, but 
granted summary judgment in favor 
of the counterdefendant on the 
grounds that the counterplaintiffs 
had not shown “commercial exploi- 
tation” resulting in “unjust enrich- 
ment.”** According to the court, the 
counterplaintiff failed to present any 
evidence that he was associated with 
or endorsing the counterdefendant’s 
product and failed to prove that he 
had been publicly identified.*? Al- 
though no reported Florida appellate 
opinion has awarded relief under a 
common law theory of invasion of 
privacy when statutory relief was 
also sought, plaintiffs should con- 
tinue to plead both claims, in the al- 
ternative, as long as both claims re- 
main ostensibly viable under the law. 


The Nottage Case 

Only one Florida appellate opinion 
has held that the facts alleged by the 
plaintiff support a cause of action 
under §540.08. In Nottage v. Ameri- 
can Express Co., 452 So. 2d 1066 (Fla. 
3d DCA 1984), the court reversed a 
trial court order dismissing the 
appellant’s complaint for commercial 
exploitation under §540.08. An adver- 
tising company photographed the 
appellant, a doorman at a Miami 
Beach condominium, in uniform, at 
work. Several months later, appellant 
discovered his photograph, as “the 
focal point” of a poster and postcards 
advertising the condominiums and 
American Express.” 

Although appellant settled out of 
court with the condominium owner, 
the court found that the appellant 
stated a cause of action against 
American Express by alleging that he 
was photographed “in the uniform of 
the Sea Coast Towers, and the pic- 
ture was displayed prominently in an 
advertisement promoting both the 
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Sea Coast Towers and the American 
Express Company.”*! The court noted, 
however, that in light of the 
appellant’s allegations it could not 
determine on a motion to dismiss the 
appellee’s claim that §540.08(3)(c) 
applied because appellant was pho- 
tographed “solely as a member of the 
general public.” 

Indeed, if appellant was photo- 
graphed “in uniform, at work” in con- 
nection with an advertising cam- 
paign at least partially sponsored by 
his employer, it is difficult to fathom 
how the “solely as a member of the 
public” exception would apply with- 
out the exception devouring the rule. 
As a practical matter, clients utiliz- 
ing images of individuals in any con- 
text other than news or editorial, in- 
cluding advertising, illustration, or 
promotional uses, should obtain a 
model release or consent as a condi- 
tion of the image purchase. 


Conclusion 

In its broadest terms, Florida’s 
statutory right of publicity is de- 
signed to prevent the unwarranted 
exploitation of a person’s name or 
persona without the person’s consent. 
Potential plaintiffs are unlikely to 
recover under §540.08, however, un- 
less they can prove that the defen- 
dant used the person’s name or per- 
sonality to “directly promote” a 
product or service. While the statute 
does not require public recognition, 
claimants will have a difficult time 
recovering under §540.08 without it. 
In sum, Florida courts appear reluc- 
tant to extend §540.08 beyond a strict 
construction of the statute, and a lib- 
eral interpretation of the statute’s 
exceptions. 
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n an increasingly diverse 

population, marriages with 

mixed religious backgrounds 

are more and more common. 
As those marriages dissolve, issues 
related to the religious education of 
the children become more frequent 
areas of controversy. Should the re- 
ligious practices of the parties be an 
issue in the initial determination of 
primary residential parent? How 
should impasse be resolved when, in 
the furtherance of shared parental 
responsibility, the mom wishes the 
children raised in a religion with tra- 
ditions and beliefs diametrically op- 
posed to those beliefs held by the 
dad? Can the mom take the children 
out door to door as mandated by her 
Jehovah’s Witness practices when 
the dad wants them in Hebrew 
school at the same time? Should a 
court intervene in these areas? And 
now, with the passage of the Reli- 
gious Freedom Restoration Act of 
1998, 1997 FL H.B. 3201, can it? And, 
are attorneys’ fees now available if 
a court has wrongfully restricted a 
party from religious practice in the 
guise of apportioning shared paren- 
tal responsibility by virtue of the 
passage of this new act? 

The U.S. Constitution, Amend- 
ment I, guarantees each citizen the 
freedom to pursue his or her chosen 
religion. Additionally, in Florida, we 
are among one of only a few states 
in which within our state constitu- 
tion we are protected by an express 
right to privacy. Article I, §23 of our 
state constitution provides, inter 
alia, that “every natural person has 
the right to be let alone and free from 
governmental intrusion into his pri- 
vate life... .” Notwithstanding those 


Family Law 


Religious Freedom v. 
Parental Responsibility Determinations 


by Deborah Marks 


Courts have found 
that while they 
cannot interfere with 
religious beliefs and 
opinions, in certain 
circumstances they 
may properly 
interfere with 
religious practices. 


fundamental rights, however, courts 
have found that while they cannot 
interfere with religious beliefs and 
opinions, they may in certain circum- 
stances properly interfere with reli- 
gious practices. 

As stated by Justice Overton in his 
dissenting opinion in Public Heaith 
Trust v. Wons, 541 So. 2d 96, 105 (Fla. 
1989), “Although the right to reli- 
gious beliefs is absolute, the manner 
in which those beliefs are conducted 
may clearly be restricted by govern- 
mental action, motivated by legiti- 
mate governmental interests, such as 
those concerning minor children. . . .” 

But where does the line between 
a “legitimate governmental interest 
concerning children” and an interfer- 
ence with religious practice and be- 
lief get drawn, and how should it be 
drawn? 

It is significant that our Florida 
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statute concerning shared parental 
responsibility, F.S. §61.13 (1997), 
does not specifically include religion 
in its laundry list of factors for de- 
termining parental responsibility 
and primary residence. Many other 
states, which utilize similar lists to 
set out standards for the “best inter- 
est” test, do have specific authority 
to consider religion. Typical is the 
Michigan statute, which as §3(b) in- 
cludes “the capacity and disposition 
of the parties involved to give the 
child love, affection, and guidance 
and continuation of the educating 
and raising of the child in its reli- 
gion or creed, if any.” Equally signifi- 
cant is that our Florida statute does 
not mention religion or religious 
education in the list of specific ar- 
eas under §61.13(2)(a) as an area of 
responsibility for which one parent 
may be granted ultimate responsi- 
bility. 

The origin of any consideration of 
religion as a factor in determining 
parental responsibility is found in 
the 1986 case of Rogers v. Rogers, 490 
So. 2d 1017 (Fla. lst DCA 1986). In 
Rogers, there was evidence presented 
that the mother’s participation in a 
religious organization known as The 
Way International was making her 
a bad parent as she was effectively 
being brainwashed by the system 
and was neglecting the children in 
favor of listening to Way tapes and 
following prescribed religious disci- 
plines. The trial court awarded her 
custody of the children with the pre- 
requisite that she sever all ties with 
The Way International and its prac- 
tices. Reversing, the district court 
held that an award of custody may 
not be preconditioned upon the ces- 
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sation of particular religious prac- 
tices as that would constitute an un- 
constitutional infringement upon 
that parent’s right to free exercise of 
religion; but the court gratuitously 
added that a parent’s religious beliefs 
may be considered as one of several 
factors aiding in its child custody 
determination. That broad statement 
was taken from a summary of an Ala- 
bama case, Hilley v. Hilley, 405 So. 
2d 79 (Ala. 1981), which, after exam- 
ining a large number of cases from 
many jurisdictions, spoke in terms of 
a consideration of a parent’s religious 
practices when it can be shown that 
those practices threatened the welfare 
of the child. It was clear in Hilley, but 
less clear in Rogers, that the consid- 
eration of religion was not meant to 
be an invitation to a court to weigh 
competing religious beliefs—either 
at the time of setting initial deter- 
mination of primary residential re- 
sponsibility and visitation or when 
considering subsequent religious 
education or practice. 

Subsequent to Rogers, only a few 
Florida cases have directly addressed 
conflicting religious beliefs between 
parents and the available courses of 
action for trial courts when faced 
with this most difficult issue. For the 
most part, the cases have consis- 
tently held that a court should en- 
deavor to stay out of the issue en- 
tirely. 

In Mesa v. Mesa, 652 So. 2d 456 
(Fla. 4th DCA 1995), the district 
courts of this state for the first time 
considered whether a parent could be 
restricted from exposing a child dur- 
ing a visitation period to his or her 
religious practices and beliefs. Hold- 
ing that allowing a court to choose 
one parent’s religious beliefs and 
practices over another’s practice in 
the absence of a clear showing of 
harm to the child would violate the 
First Amendment, that court over- 
turned such a restriction. Again, how- 
ever, that district court affirmed the 
general proposition that religious 
beliefs may be considered as a factor 
in determining primary residence.' 

Similarly, in Abbo v. Briskin, 660 
So. 2d 1157 (Fla. 4th DCA 1995), that 
same district court held that a trial 
judge may not require a custodial 


parent to raise a child in the other 
parent’s faith and cooperate with the 
other parent in effecting the result 
— even when there had been an al- 
leged oral agreement to raise the 
child in a particular faith which pre- 
ceded the dissolution of marriage 
action. The court recognized a fun- 
damental right of a party to change 
religions, and further recognized that 
a party contemplating marriage may 
properly agree with a prospective 
spouse on many subjects. With refer- 
ence to the religious education of the 
parties’ children, however, the court 
expressed “grave doubts” that the 
law could or should enforce an un- 
written agreement to raise a child in 
one faith or another—especially 
when a parent suffers a genuine, good 
faith change of religious conscience. 

What is most interesting about Abbo 
v. Briskin, however, is a sentence which 
notes that there is absolutely nothing 
on our statutory listing that expressly 
makes the religious training of a child 
a factor that the court should consider. 
The court notes, “While the catch-all 
provision in [F‘S. 61.13] subsection 3(k), 
‘any other fact considered by the court 
to be relevant, might reasonably be 
understood to include religion, we are 
unwilling to read such a personal be- 
lief of parents into the statute without 
more positive and express direction 
from the legislature.” 


But, what if the agreement to raise 
a child in a particular religion is writ- 
ten? Such was the case in Stotnick v. 
Stotnick, 650 So. 2d 157 (Fla. 3d DCA 
1995). In Stotnick,? the trial court de- 
clined to enforce a written agreement 
to bring up the parties’ son in the 
Jewish religion which was entered 
into during the marriage at a Re- 
gional Rabbinical Assembly. The dis- 
trict court agreed. Further discussion 
in Stotnick, however, opines that the 
principle of shared parental respon- 
sibility applies to religious upbring- 
ing of the children just as it would to 
other “major decisions.” Thus, that 
district court held, if the parties 
reach impasse, the parties could re- 
sort to the court and that in an ex- 
treme case in which the parties find 
that shared parental responsibility 
proves to be unworkable, the court 
has the authority to make a final 
decision regarding a particular as- 
pect of child-rearing. 

The Fifth District addressed the 
issue, in part, in Ayyash v. Ayyash, 700 
So. 2d 752 (Fla. 5th DCA 1997). The 
primary thrust of that case was the 
appropriate consideration of the fact 
that the mother had absconded with 
the children for some six and a half 
years. One of her justifications, how- 
ever, was the father’s fundamental- 
ist Muslim religion and her fear that 
the female children would be taken 


Missing children don't advertise themselves. 
In fact, since the majority of them are 
abducted by a parent, they 
might not realize they’re “missing” at all. 


In your professional capacity, you might be able 
to identify an abducted child, or a parent who may 
have abducted a child. If so, please contact 
Child Find of America. 

Or ask the parent to call us. 


Our toll-free hotline is 1/800-A-WAY-OUT. 
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to Palestine and raised as chattle 
within that tradition. Rejecting that 
consideration, the district court held 
that there was no evidence that the 
trial court had considered that issue, 
and, moreover, it would be “most in- 
appropriate” for a trial judge to pre- 
fer one religion over another in a so- 
ciety as diverse as ours. 

So, what is the legitimate interest 
of the state when dealing with reli- 
gious upbringing of its minors? The 
cases around the country vary from 
permitting a consideration of which 
parent is more likely to promote re- 
ligious training as a positive factor, 
to considering a parent’s religious 
practice and belief only when a child 
is in danger of being harmed by reli- 
gious practice, to not permitting any 
consideration of the religious prac- 
tices of the parents whatsoever.® With 
the absence of the word “religion” 
from our parenting statutes, and 
with our express right to privacy, 
what is the most appropriate stan- 
dard for Florida? 

This year, the legislature passed 
the Religious Freedom Restoration 
Act of 1998, 1997 FL H.B. 3201. That 
act provides that government may 
not substantially burden a person’s 
exercise of religion, even if the bur- 
den results from a rule of facially 
neutral application. A government 
may burden a person’s exercise of 
religion only if it demonstrates that 
the burden to the person is in fur- 
therance of a compelling governmen- 
tal interest and that the burden im- 
posed is the least restrictive means 
of furthering that compelling govern- 
mental interest. So strong is this per- 
sonal protection from governmental 
intrusion, that the statute provides 
that a person may raise inappropri- 
ate violation of his or her religious 
freedom as a defense in a judicial 
proceeding and the prevailing party 
in any action or proceeding to enforce 
this right is entitled to reasonable at- 
torneys’ fees and costs to be paid by 
the government!* 

The purpose of the passage of this 
act was to ensure that government 
would, to the greatest extent possible, 
remain out of the business of regu- 
lating religious practice. Certainly 
the protection of the health and 


safety of minors is a compelling state 
interest; however, the standard of 
strict scrutiny is somewhat higher 
that just a consideration of “best in- 
terest of the child.” Courts may well, 
as a result of the passage of this bill, 
be even more loathe to interfere in 
religious impasse, unless and until 
there is affirmative proof of harm to 
the child as a result of the religious 
practice of the parent.°® 

Since the restriction on burdening 
free exercise of religion exists even 
in facially neutral conditions, the 
general consideration of “religious 
practice” as one of the factors in de- 
termination of parental responsibil- 
ity may well be a thing of the past. 
Although facially neutral, can it truly 
be said that when a court even con- 
siders conflicting religious practices 
as a factor, absent clear and convinc- 
ing evidence of harm, it is not ex- 
pressing a preference for one over the 
other if that factor is utilized in mak- 
ing a value judgment between par- 
ents? The consideration of religious 
practice as a factor does not directly 
stop a parent from enjoying his or her 
religious belief and practice, yet, if 
the parent knows that it is a factor 
which could cost that parent custo- 
dial consideration, is that not an in- 
direct burden on the free exercise of 
that parent’s religion? Can a court 
truly designate a parent with the 
right to make an ultimate religious 
determination between two safe re- 
ligions without expressing a prefer- 
ence or unduly burdening the other 
from the right to raise a child in their 
religion? Perhaps if it now does so, it 
may be subjecting the government to 
a potential for the payment of attor- 
neys’ fees and costs. 

Most courts tend to apply the stan- 
dard set out in Kirchner v. Caughey, 
606 A. 2d 257 (Md. 1992), in which it 
was held that when considering cus- 
tody or visitation disputes, courts 
should require a clear showing that 
a parent’s religious beliefs have been 
or are likely to be harmful to the child 
before judicially interfering with 
those religious practices. When the 
evidence is sufficient to demonstrate 
the need for intervention, the rem- 
edy then must be tailored to that 
which intrudes least on the religious 
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inclinations of either parent and is 
yet compatible with the health of the 
child. Such a remedy must result in 
the least possible intrusion upon the 
constitutionally protected interests 
of the parent. Following that stan- 
dard would be consistent with cur- 
rent Florida law, and the Florida and 
federal constitutions. 

As stated by the Fourth District in 
Abbo v. Briskin: 


Section 61.13 commands parents to confer 
on all major decisions affecting the welfare 
of their child, we do not agree that the court 
may make a decision in favor of a specific 
religion over the objection of the other par- 
ent ....As with married parents who share 
diverse religious beliefs, the question of a 
child’s religion must be left to the parents 
even if they clash. A child’s religion is no 
proper business of judges. 


1 The majority cites to the dissenting 
opinion in Mendez v. Mendez, 527 So. 2d 
820 (Fla. 3d D.C.A. 1987), in which a 
Jehovah’s Witness mother was deprived 
of primary residential care for the chil- 
dren. She had argued that the primary 
residence choice was religiously based, 
but the majority decision in that case af- 
firmed without directly dealing with the 
expert testimony that expressly opined 
that it was the mother’s religious prac- 
tices which were a primary basis for the 
opinions upon which the lower tribunal 
ultimately relied—testimony cited by the 
dissent. 

? Which case fails to even mention 
Mendez v. Mendez, 527 So. 2d 820 (Fla. 
3d D.C.A. 1987). 

3 For a full discussion of several hun- 
dred cases dealing with this issue, see Re- 
ligion as a Factor in Child Custody and 
Visitation Cases, 22 A.L.R. 4th 971 (1997). 

4 Procedurally, this author believes that 
this provision may require notification to 
the state attorney when any claim that 
an improper restriction on religion is be- 
ing considered by a court in a custody or 
visitation proceeding. 

5 I.e., the refusal of a parent, on reli- 
gious grounds, to authorize a blood trans- 
fusion necessary to save the life of a child. 
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General 


Practice 


Evidentiary Trends in Domestic Violence 


“All happy families are more or less dis- 
similar; all unhappy ones are more or 
less alike.” 

Leo Tolstoy 


“Happy families are all alike; every un- 
happy family is unhappy in its own way.” 
Vladimir Nabokov! 


very year almost three mil- 

lion domestic violence 

crimes are committed.” Rec- 

ognizing that domestic vio- 
lence has become such an over- 
whelming problem in society, many 
states are relaxing their evidentiary 
standards or creating new standards 
to allow the admission of domestic 
violence evidence. Recently, a num- 
ber of states have amended both 
their statutes and evidence codes to 
ease the prosecution of domestic vio- 
lence crimes. Many states also have 
adopted novel, and some not so 
novel, approaches to confronting the 
admission of domestic violence evi- 
dence. 

Clearly, it is difficult to draw na- 
tionwide generalizations because all 
50 states approach the admission of 
domestic violence evidence differ- 
ently. This article will survey how 
different states address common evi- 
dentiary issues in domestic violence 
cases. 


Creative Application 
of Hearsay Exceptions 

One major obstacle to prosecuting 
domestic violence cases is that the 
vast majority of victims refuse to 
cooperate.’ This refusal to cooperate 
often results in the problem of a“vic- 
timless prosecution.” Unless there is 
some tangible evidence, such as a 
911 tape or photographs of the 


by Judge David M. Gersten 


Recognizing that 
domestic violence 
has become an 
overwhelming 
societal problem, 
many states are 
relaxing evidentiary 
standards or creating 
new ones. 


victim’s injuries, the victim’s refusal 
to cooperate often effectively de- 
stroys the case.* A number of states 
have begun to address this problem 
by rethinking the traditional appli- 
cation of hearsay exceptions in do- 
mestic violence cases. Some states 
are even introducing specific policies 
designed to reduce reliance on a 
victim’s in-court testimony.® 

There are several reasons under- 
scoring the victim’s reluctance to tes- 
tify. One reason is that victims are 
terrified of their partners and be- 
lieve that the police cannot protect 
them against a truly obsessed defen- 
dant.’ Another reason is that victims 
frequently fall into the trap of be- 
lieving things will improve.® Eco- 
nomics also is a factor. Many victims 
are near the poverty line and have 
valid concerns that their standard of 


living will drop even further if they 
leave the abuser.’ 

One way of overcoming the prob- 
lem of a victim’s refusal to cooper- 
ate is to bypass the victim’s in-court 
testimony and introduce the victim’s 
prior consistent statements. How- 
ever, a victim’s out-of-court state- 
ments regarding domestic violence 
are inadmissible as proof of that vio- 
lence, unless they fit into one of the 
existing hearsay exceptions.’® Thus, 
the admissibility of these statements 
depends upon the circumstances in 
which the statement was made and 
for what purpose the statement is 
offered at trial. 

In domestic violence cases, many 
out-of-court statements are admit- 
ted into evidence under the “excited 
utterance” exception to the hearsay 
rule." For admission under this ex- 
ception, a statement relating to a 
startling event must be made under 
the stress of the excitement from the 
event and before the declarant has 
time for conscious reflection.!? Physi- 
cal violence is not necessary to es- 
tablish a sufficiently startling event; 
even a threat can suffice.!* However, 
the statement still must be made in 
response to the startling event or 
soon thereafter. How soon depends 
upon the jurisdiction, but most 
courts require statements to be 
made shortly after the startling 
event.'* Usually, statements made 
within a half hour of a startling 
event are admissible. But, there is 
no bright line rule concerning how 
long an utterance remains “excited.” 
Statements made up to 14 hours af- 
ter an event have been admitted." 
However, statements made days, 
weeks, and months after the event 
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normally are barred.’ 

A victim’s out-of-court statements 
are also frequently admitted under 
the “state of mind” exception.'* State- 
ments under this exception are al- 
lowed for limited purposes when the 
victim’s state of mind is at issue. Ac- 
cordingly, expressions of the victim’s 
fear are admissible when offered to 
rebut allegations that the defendant 
acted in self-defense, that the victim’s 
injuries were accidental, or that the 
parties had a peaceful relationship. 

Another means to admit a victim’s 
out-of-court statements in domestic 
violence cases is under the “medical 
diagnosis” exception. For admission 
under this exception, the statement 
must be made for purposes of obtain- 
ing medical treatment.’® The appli- 
cability of this exception in domestic 
violence cases, however, appears lim- 
ited to children. The problem is that 
a statement relaying an incident of 
domestic violence usually is irrel- 
evant to the treatment of an adult 


Each day women 
are beaten to death 
by their husbands 
or boyfriends. 


Just as frightening, 
leach day neighbors 
make excuses 
for not 
getting involved. 


For information 
about how you 
can help stop 
domestic violence, 
call 1/800-777-1960. 


THERE’S NO EXCUSE 
for Domestic Violence. 


victim’s injuries. However, the same 
is not generally true for child victims, 
where the identity of the perpetra- 
tor may be necessary for treatment, 
so that the perpetrator can be kept 
away from the child.” 

In addition to applying traditional 
hearsay exceptions in domestic vio- 
lence cases, some jurisdictions apply 
novel approaches to admitting a 
victim’s out-of-court statements. For 
example, in Kansas statements re- 
garding prior threats of violence are 
admissible in a marital homicide 
case and are not considered hear- 
say.?! These statements are not 
viewed as being offered to prove the 
truth of the matter asserted, i.e., the 
violence. Instead, the analysis ordi- 
narily applied to bad act character 
evidence is used and the statements 
are admitted if they are probative of 
identity, motive, or intent.” 

California recently adopted a spe- 
cific exception to the hearsay rule for 
domestic violence cases.”* Similar ex- 
ceptions already apply in a number 
of jurisdictions for out-of-court state- 
ments by child sexual abuse victims, 
but California is the first to apply 
this type of exception to adults. To 
qualify for admission a statement 
must narrate, describe, or explain the 
infliction or threat of physical injury 
and the declarant must be unavail- 
able to testify. The statement also 
must have been made within at least 
five years of the infliction of the in- 
jury, and must either be written, elec- 
tronically recorded, or provided to a 
law enforcement official. 

These new approaches to admit- 
ting a victim’s out-of-court state- 
ments are, for the most part, untested 
on appeal. For a hearsay exception 
to survive a constitutional attack on 
confrontational grounds, it must be 
“firmly rooted” or have “particular 
guarantees of trustworthiness.” Yet, 
only traditional exceptions such as 
the excited utterance exception are 
commonly regarded as “firmly 
rooted.” Nevertheless, the future of 
how states answer the challenge of 
adapting hearsay exceptions to do- 
mestic violence cases will have a 
great impact on the success or fail- 
ure of domestic violence prosecu- 
tions.”’ 


66 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1998 


Prior Bad Acts 

Another significant evidentiary is- 
sue in domestic violence cases is the 
admission of prior acts of violence. 
Prior acts of misconduct are ordi- 
narily inadmissible to show that a 
defendant acted in conformity with 
that misconduct on a given occasion, 
unless relevant to establish motive, 
intent, mistake, identity, and com- 
mon scheme or plan.” 

As with the consideration of a 
victim’s out-of-court statements, a 
number of jurisdictions are reconsid- 
ering the admission of character evi- 
dence in domestic violence cases. 

Since domestic violence cases often 
turn on credibility, once a victim re- 
cants his or her allegations, or re- 
fuses to testify, the introduction of 
prior violent acts can amount to the 
difference between conviction and 
acquittal.”® Providing a history of vio- 
lent behavior gives the factfinder a 
flavor for the parties’ true relation- 
ship and can negate the defense that 
the victim’s injuries were accidental 
or unintentional.* In this regard, 
prior misconduct evidence can aid the 
factfinder in understanding why the 
victim did not disclose the crimes 
sooner, or why the victim is recant- 
ing the allegations at trial.*! 

Many jurisdictions require distinct 
elements for the admission of prior 
acts of misconduct. Some states limit 
the consideration of prior act evi- 
dence to incidents involving the same 
victim, or a similar crime.*? Other 
states require the abuse to be ongo- 
ing, occurring with sufficient fre- 
quency and recency to “give rise to 
an expectation of recurrence.”* Cali- 
fornia recently expanded the consid- 
eration of prior act evidence by cre- 
ating a specific exception permitting 
evidence of the defendant’s commis- 
sion of prior acts of domestic vio- 
lence.* The rationale behind the stat- 
ute is that it allows jurors to see the 
complete picture of the couple’s life 
because “existing evidentiary laws 
are insufficient in the area of domes- 
tic violence.”* The statute requires 
that the evidence must be relevant 
and must be less than 10 years old 
(unless the interests of justice per- 
mit otherwise). Moreover, the inten- 
tion to use the evidence also must be 
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disclosed to the defendant. 

Prior acts of misconduct are also 
frequently admitted under circum- 
stances in which the victim of domes- 
tic violence is on trial as a defendant. 
Here, evidence of prior misconduct 
and/or the battered woman syndrome 
may be probative of self-defense. 
Until recently, few jurisdictions al- 
lowed evidence of battered woman 
syndrome as a defense. As a result, 
there were mass pardons of spouses 
convicted of killing their abusive 
partners in self-defense.** Today, 
most jurisdictions allow this de- 
fense.*” The requirements for estab- 
lishing the defense of battered 
woman syndrome generally mirror 
the requirements for self-defense: 
knowledge of the victim’s partner’s 
reputation for violence and that the 
victim acted out of fear for personal 
safety.* In addition, some courts have 
allowed this defense beyond domes- 
tic violence prosecutions.® 


Custody and Visitation 

Unlike the admission of a victim’s 
out-of-court statements or a 
defendant’s prior misconduct, states 
apply a more uniform approach to the 
admission of domestic violence evi- 
dence in child custody and visitation 
cases. Almost every state requires 
courts to consider evidence of domes- 
tic violence when making custody or 
visitation decisions.“ These require- 
ments are usually grounded on the 
consideration of the best interests of 
the child.*! 

In the context of applying the best 
interests standard, some states ex- 
pressly prohibit awarding custody to 
a parent found to have committed 
domestic violence or abuse on any- 
one.*? Other states establish a rebut- 
table presumption against awarding 
custody or visitation to the abusive 
parent.*® The level of evidence re- 
quired to establish domestic violence 
also varies from state to state. Idaho 
requires the batterer to be a “ha- 
bitual perpetrator” for the rebuttable 
presumption to apply.** Louisiana, 
Missouri, and Oklahoma require the 
abuse to be ongoing, or part of a pat- 
tern of conduct.** Oklahoma further 
requires that the evidence of the abu- 
sive conduct must be clear and con- 


Florida requires a 
conviction for a 
second degree felony 
or higher to establish 
a rebuttable 
presumption that will 
preclude shared 
parental rights. 


vincing.** Some states, such as Dela- 
ware and Florida, only trigger the 
rebuttable presumption against cus- 
tody where there is a conviction for a 
serious domestic violence crime. 
Delaware requires a felony or seri- 
ous misdemeanor.” Florida requires 
a conviction for a second degree 
felony or higher to establish a rebut- 
table presumption that will preclude 
shared parental rights. 

States now uniformly recognize the 
need for mandating consideration of 
domestic violence in child custody 
cases.*® The evolution of statutory 
presumptions against custody 
awards to domestic violence perpe- 
trators reflects a societal determina- 
tion that domestic violence will not 
be tolerated. 


Conclusion 

The evidentiary trends of the last 
few years reflect an increasing re- 
sponse on the part of the judiciary 
and the legislature to society’s inter- 
est in the prevention of domestic vio- 
lence. As concern over domestic vio- 
lence continues to grow, it is likely 
that courts will continue to review 
domestic violence and amend their 
evidentiary standards further. How 
Florida will navigate this uncharted 
sea of new laws is unclear. However, 
it is clear that state legislatures and 
courts are recognizing an evidentiary 
distinction in domestic violence 
cases. The alert attorney should be 
aware of and should master these 


evidentiary nuances, which are 
unique to domestic violence cases. 0 
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Condemnation Blight Under Florida Law: 


A Rule of Appropriation or the 
Scope of the Project Rule in Disguise? 


he ubiquitous notion of 

“condemnation blight” ap- 

pears to have gained a re- 

surgence in eminent do- 
main circles, especially in Florida. 
Not surprisingly, condemnation 
blight also continues to be one of the 
more erratically applied, confused 
notions in eminent domain jurispru- 
dence. Judicial decisions from the 
various states apply the concept dif- 
ferently, and differences of opinion 
can even be found among decisions 
in the same state. Perhaps the only 
common denominator is in the 
meaning of condemnation blight. 
Condemnation blight generally re- 
fers to the detrimental impact on 
property caused by the threat of con- 
demnation or by delays between the 
time the condemnor announces a 
proposed acquisition and the time 
the actual taking occurs.' The ques- 
tion then becomes whether courts 
will recognize condemnation blight 
as a rule of appropriation (i.e., a de 
facto taking absent a physical inva- 
sion or the imposition of some direct 
legal restraint) or a rule of evidence 
applicable to valuation proceedings. 
This article analyzes the majority 
and minority views and assesses the 
status of Florida law on this subject. 
Although not a paradigm of clarity, 
the Florida Legislature and Florida 
courts have at least established cer- 
tain guideposts for practitioners to 
follow in this area of the law. 


Condemnation Blight 

as a Rule of Appropriation 
The general proposition recog- 

nized in the vast majority of juris- 

dictions is that the mere plotting or 

planning in anticipation of a public 
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paradigm of clarity, 
the legislature and 
the courts have at 
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improvement—the generally alleged 
cause of condemnation blight—does 
not constitute a taking.” A variety of 
reasons underscore this proposition: 
Plotting or planning does not deprive 
the owner of the use or enjoyment of 
the property; no physical invasion of 
the property has occurred; the pro- 
jected improvement may be aban- 
doned; the threat of condemnation 
is one of the conditions upon which 
all property is held; and, finally, 
precondemnation planning assists 
and promotes flexibility in the 
growth and expansion of, inter alia, 
cities, counties, and critical infra- 
structure.’ 

A distinct minority of jurisdictions, 
however, have articulated exceptions 
which may apply in “extraordinary 
circumstances.”* A taking may be 
found where the condemnor engages 
in extreme activity which evinces an 


“unequivocal intent” to take the al- 
legedly affected property. Prohibitory 
actions by the condemnor which in- 
terfere with an owner’s use and en- 
joyment of the property may consti- 
tute an exception. An increasing 
number of courts are also holding 
that actions of a condemnor which 
tend to severely depreciate the value 
of property required for a public im- 
provement may rise to the level of a 
compensable taking.® 

The most often cited cases in this 
area reveal that polar results can 
arise from virtually indistinguish- 
able facts, dependent solely upon 
whether the presiding court recog- 
nizes an exception to the general 
rule regarding precondemnation ac- 
tivities. For example, the case of City 
of Chicago v. Loitz, 329 N.E.2d 208 
(Ill. 1975), involved a proposed re- 
alignment of an intersection which 
would require four separate parcels. 
To facilitate the project, the commis- 
sioner of public works was autho- 
rized to engage in negotiations with 
the property owners to purchase the 
four parcels. The commissioner spe- 
cifically entered into negotiations 
with the condemnee and reached an 
oral agreement as to price. This 
agreement was never reduced to an 
enforceable contract. During these 
negotiations, the city acquired or 
condemned the other three sepa- 
rately owned parcels.® 

The city ultimately never sought 
to finalize the purchase agreement 
and, in fact, abandoned the entire 
project. The condemnee later 
claimed that the planning activities 
severely damaged his property 
which, at that time, was being used 
for the operation of a gas station. The 
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common knowledge of the project al- 
legedly prompted the gasoline sup- 
plier to refuse to supply gasoline for 
resale and terminated negotiations 
with the condemnee for additional 
funds to remodel the gas station. Al- 
though the condemnee conceded that 
planning activities such as open dis- 
cussions of public improvements, 
adoption of planned improvements, 
and publication of the adopted plans 
do not rise to the level of a taking, 
the condemnee argued that the price 
negotiations and alleged price agree- 
ment itself independently consti- 
tuted a taking. The Illinois Supreme 
Court, expressly following the major- 
ity rule, held that neither the price 
agreement nor the totality of the 
city’s action could give rise to an in- 
verse claim.’ 

The case of Macmor Mortgage Cor- 
poration v. Exchange Nat'l Bank of 
Chicago, 332 N.E.2d 740 (Ill. App. Ct. 
1975), which followed and perhaps 
extended the authority of Loitz, in- 
volved the distinction of the takings 
claim being predicated on the effect 


of the condemnor’s acquisition of ad- 
jacent property rather than the re- 
fusal to acquire the subject property. 
In Macmor Mortgage, the condemn- 
ing authority announced its plan to 
develop a new junior college within 
an eight-block city area. The claim- 
ant landowner in this action owned 
two hotels located within phase III 
of the planned project. Over the 
course of four years the condemnor 
acquired or razed virtually all of the 
property within phase III with the 
sole exception of the two hotels.® 
The inverse condemnation action 
brought by the landowner alleged 
that the acquisition and demolition 
of the buildings surrounding the two 
hotels “destroyed the residential 
character of the area, destroyed the 
attractiveness of the hotels as resi- 
dential property, and rendered the 
property unfit for its sole feasible 
use.”® The overall alleged impact was 
the interference with the landowner’s 
use and enjoyment of the property. 
Relying on the general rule that 
precondemnation activities do not 
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constitute a taking, the appellate 
court ruled that even the acquisition 
and demolition of surrounding prop- 
erties and resulting decline in the 
value of the subject property was not 
sufficient to constitute a taking.’ 

Under virtually identical material 

facts, decisions from other jurisdic- 
tions have ruled otherwise. As an ex- 
ample, in Richmond Elks Hall Asso- 
ciation v. Richmond Redevelopment 
Agency, 561 F.2d 1327 (9th Cir. 1997), 
the condemnor repeatedly advised a 
landowner that it would acquire his 
property as part of a redevelopment 
zone. Thirteen years after the prop- 
erty was initially included in the zone 
and thus subject to condemnation, 
the condemnor ultimately decided to 
forgo the acquisition. During that 
period, the vast majority of adjacent 
properties had been acquired; the 
landowner had lost its tenants; and 
the property value had been substan- 
tially impaired. The Ninth Circuit 
held that a de facto taking had in- 
deed occurred: 
When a public entity acting in further- 
ance of a public project directly and sub- 
stantially interferes with property rights 
and thereby significantly impairs the 
value of the property, the result is a tak- 
ing in the constitutional sense and com- 
pensation must be paid. To constitute a 
taking under the Fifth Amendment, it is 
not necessary that property be absolutely 
“taken” in the narrow sense of the word 
to come within the protection of this con- 
stitutional provision; it is sufficient if the 
action by the government involves a di- 
rect interference with or disturbance of 
property rights." 

The most recent pronouncement on 
this subject by a Florida appellate 
court occurred in Auerbach v. Depart- 
ment of Transportation, 545 So. 2d 
514 (Fla. 3d DCA 1989). The Third 
DCA in Auerbach affirmed the trial 
court’s dismissal of a second 
amended complaint which attempted 
to allege an inverse condemnation 
claim predicated on the argument 
that the DOT’s “administrative plan- 
ning actions, preparatory to the in- 
stitution of possible eminent domain 
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proceedings, rendered the claimant’s 
property economically useless and of 
no value.””” Although the Auerbach 
decision is somewhat bereft of any 
detailed analysis—likely due to the 
court’s belief that its holding was a 
“self-evident proposition”“—it did 
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cite for support the frequently cited 
Loitz decision.'* As discussed above, 
the Loitz decision expressly refused 
to follow the exceptions recognized by 
the minority jurisdictions. 

Other Florida decisions have also 
appeared reluctant to acknowledge 
condemnation blight as a viable in- 
verse theory. In Florio v. City of Mi- 
ami Beach, 425 So. 2d 1161 (Fla. 3d 
DCA 1983), the Third DCA affirmed 
the trial court’s denial of an inverse 
condemnation action predicated on 
alleged condemnation blight arising 
from a parcel’s inclusion in a dedi- 
cated redevelopment area. Addition- 
ally, the First DCA in Department of 
Transportation v. Donahoo, 412 So. 2d 
400 (Fla. lst DCA 1982), reversed a 
trial court’s finding that a de facto 
taking had occurred as a result of the 
DOT’s change in construction plans 
and alleged failure to condemn cer- 
tain property after promises to the 
contrary and after years of negotia- 
tions for the purchase of such prop- 
erty. Although framed more as a busi- 
ness damage issue, the Third DCA in 
Amerkan v. City of Hialeah, 534 So. 
2d 976 (Fla. 3d DCA 1988), also re- 
jected a condemnation blight type 
counterclaim seeking redress for lost 
business damages attributable to a 
two-year delay between the notice of 
condemnation and the actual insti- 
tution of condemnation proceedings. 

The only Florida decision follow- 
ing a minority viewpoint is a little 
known trial court ruling rendered by 
the circuit court for the 15th Judi- 
cial Circuit, Palm Beach County: 
James Doyne York Trust, et al. v. 
South Florida Water Management 
District, Case No. CL 95 1804 AG 
(June 6, 1995). In a self-proclaimed 
case of first impression in the State 
of Florida, the circuit court specifi- 
cally analyzed “whether oppressive 
precondemnation conduct constitutes 
a cause of action for damages... .” 
The James Doyne case arises from 
the recently enacted Everglades For- 
ever Act which mandated restoration 
and protection of the Everglades 
through a comprehensive construc- 
tion project. The cornerstone of the 
project involves the construction of 
over 40,000 acres of six flow-through 
marshes—stormwater treatment ar- 
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eas (STAs)—designed to remove phos- 
phorous from agricultural stormwater 
runoff. The South Florida Water Man- 
agement District (SFWMD) deter- 
mined that the plaintiffs’ properties 
would be acquired for the construction 
project on or before July 1, 1988. 
After negotiations for the purchase 
and sale of the plaintiffs’ property 
failed, the plaintiffs filed an action 
alleging that SFWMD’s precom- 
demnation conduct constituted a de 
facto taking, and sought an injunc- 
tion to require the condemning au- 
thority to exercise its power of emi- 
nent domain. The gist of the 
allegations was that the condemning 
authority “ha[d] focused on the sub- 
ject property far beyond mere plan- 
ning efforts and engaged in a delib- 
erate pattern of conduct designed to 
coerce the owners to sell their land 
at less than fair market value and/ 
or to waive certain constitutional 
rights of due process of law and full 
compensation. . . .” Plaintiffs specifi- 
cally alleged that the following con- 
duct constituted oppressive and ac- 
tionable precondemnation activity: 
(a) SFWMD earmarked Plaintiffs’ prop- 
erty for definite acquisition and in vari- 
ous ways advised both the Plaintiffs and 
the public of this fact; 
(b) SFWMD caused the property to be ap- 
praised for agricultural use and immedi- 
ately offered to purchase the property at 


less than its fair market value for its 
highest and best use which is residential; 


(c) Plaintiffs’ appraisals, incurred at their 
own expense, revealed a much higher 
property value; 
(d) SFWMD rejected Plaintiffs’ apprais- 
als and stated that immediate purchase 
could only be by “voluntary purchase” at 
its price, or otherwise the acquisition 
would only take place by condemnation 
in 1998; 
(e) SFWMD would only agree to file im- 
mediate eminent domain proceedings if 
Plaintiffs provided sufficient “incentives.” 
SFWMB then prolonged discussions for 
seven months to propose incentives such 
as: (1) waiver of jury trial; (2) waiver of 
attorneys’ fees and costs; (3) a cap on the 
amount of compensation regardless of a 
higher award of full compensation; (4) 
waiver of severance damages; and (5) ex- 
action without compensation of an access 
easement across the remainder; and 
(f) SFWMD demanded immediate right 
to drill test core borings and run transect 
surveys throughout the property. 

Plaintiffs additionally alleged that 
SFWMD had the funds to proceed 
with condemnation of the property 
and actually acquired four other 
large tracts of land for the construc- 
tion project. The alleged effect of 
these actions is that the property 
became “suspended from the market- 
place, sterilized and depreciated. It 
cannot be sold and may only be 
rented for temporary maintenance 
type uses which are a mere fraction 
of its highest and best use and fair 
market value. It is not capable of be- 
ing financed or developed for its high- 
est and best use.” 

Ruling on a motion to dismiss, the 
trial court maintained: 
Florida courts should recognize a cause 
of action for oppressive precondemnation 
conduct where the conduct goes beyond 
the mere planning and negotiation stages 
and indicates an intent to condemn on 
the part of the government agency. When 
a public entity acting in furtherance of a 
public project directly and substantially 
interferes with property rights and 
thereby significantly impairs the value 
of the property, the result is a taking in 
the constitutional sense and compensa- 
tion should be paid. Further, if the public 
entity abuses its authority to acquire real 
property for public purposes by engaging 
in oppressive precondemnation conduct 
or delay tactics to coerce the owner to sell 
the property at below market value, the 
public entity should be liable for damages. 


The court essentially fashioned a 
hybrid ruling which incorporated the 
various minority positions articu- 
lated by the case law of other juris- 
dictions. 

The trial court’s anomalous ruling 
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in James Doyne was not tested by 
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missed the case. The decision also 
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any published decision. Certainly the 
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holding is questionable. The James 
Doyne case summarily discarded the 
Auerbach ruling and, notwithstand- 
ing its lengthy case law analysis,'® 
failed to discuss any of the other 
Florida “condemnation blight” cases 
or the Loitz and J.W. Clements deci- 
sions which have been cited with fa- 
vor by Florida appellate courts. The 
James Doyne court also failed to at- 
tempt to establish a connection to 
well-established Florida precedent in 
noninvasive, regulatory-takings con- 
texts which requires an express find- 
ing of a denial of substantially all 
economically beneficial or productive 
use of the land.'® Although such a 
“connection”!” would indeed be a 
stretch, a de facto taking predicated 
on a noninvasive situation without 
a correlative finding of the denial of 
substantially all economically benefi- 
cial use runs dramatically afoul of 
Florida Supreme Court precedent. 


Condemnation Blight 
as a Rule of Evidence 

Perhaps the notion of condemna- 
tion blight was articulated with the 
greatest clarity in City of Buffalo v. 
J.W. Clement Co., 269 N.E.2d 895 
(N.Y. 1979), which is the leading con- 
demnation blight case according to 
Nichols on Eminent Domain. The 
court in that case stated: 


There is in fact a marked distinction be- 
tween those cases which by reason of the 
cloud of condemnation, resulting in so- 
called condemnation blight, permit the 
claimant to establish his true value at the 
time of the taking but as if it had not been 
subjected to the debilitating effect of the 
threat of condemnation . . . and those 
cases which go even further and declare 
that the acts of the condemnor constitute 
a de facto taking. ... One is the product 
of acts which result, realistically speak- 
ing, in no less than an out and out appro- 
priation of property . . . while the other 
relates more properly to certain affirma- 
tive value-depressing acts on the part of 
the condemning authority, requiring only 
that evidence be received of value prior 
to such acts in an effort to arrive at just 
compensation. Both concepts owe their 
existence to the law’s efforts to secure full 
compensation; they differ only insofar as 
one involves essentially the rules of ap- 
propriation while the other relates to the 
rules of evidence. 

The distinction has, however, at times 
been ignored and lower courts have been 
wont to confuse the concepts often speak- 
ing of one in terms of the other. Despite 
this obvious confusion, it is clear that a 
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de facto taking requires a physical entry 
by the condemnor, a physical ouster of the 
owner, a legal interference with the physi- 
cal use, possession or enjoyment of the 
property or a legal interference with the 
owner’s power of disposition of the prop- 
erty. On the other hand, “condemnation 
blight” relates to the impact of certain acts 
upon the value of the subject property. It 
in no way imports a taking in the consti- 
tutional sense, but merely permits of a 
more realistic valuation of the condemned 
property in the subsequent de jure pro- 
ceeding. In such a case, compensation 
shall be based on the value of the prop- 
erty at the time of the taking, as if it had 
not been subjected to the debilitating ef- 
fect of a threatened condemnation.**® 


This distinction noted inJ. W. Clem- 
ent between “condemnation blight” 
operating as a rule of evidence rather 
than a rule of appropriation comports 
with Florida law. 

As thoroughly discussed in this 
article, Florida courts have not dem- 
onstrated an inclination to recognize 
condemnation blight as a rule of ap- 
propriation. Moreover, the Florida 
Legislature has essentially adopted 
as a rule of evidence a notion of con- 
demnation blight similar to J.W. 
Clement’s interpretation and appli- 
cation of condemnation blight. The 
Florida Eminent Domain Code, leg- 
islatively overruling Department of 
Transportation v. Nalven, 455 So. 2d 
301, 307 (Fla. 1984), has now codi- 
fied the “scope of the project” rule: 
Any increase or decrease in the value of 
any property to be acquired which occurs 
after the scope of the project for which 
the property is being acquired is known 
in the market, and which is solely a re- 
sult of the knowledge of the project loca- 


tion, shall not be considered in arriving 
at the value of the property acquired. 


FS. §73.071(5) (1997). 

Florida’s scope of the project rule 
is a narrowly defined version of the 
rule of evidence notion of condemna- 
tion blight as articulated by the J. W. 
Clement case. “Compensation shall 
be based on the value of the property 
at the time of the taking, as if it had 
not been subjected to the debilitat- 
ing effect of a threatened condemna- 
tion.” 269 N.E.2d at 904 (emphasis 
added). See also Dade County v. Still, 
377 So. 2d 689, 690 (Fla. 1979) (stat- 
ing the identical proposition in J. W. 
Clement). Florida courts have long 
recognized a variant of condemnation 
blight arising from the concrete 
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threat of condemnation. Specifically, 
Florida courts have maintained that 
property subjected to the threat of 
condemnation will be valued as if it 
had not been subjected to such a 
threat. See, e.g., Department of Trans- 
portation v. Gefen, 636 So. 2d 1345, 
1346 (Fla. 1994); Dep’t of Transp. v. 
Springs Land Investments, Ltd., 695 
So. 2d 414, 417 (Fla. 5th DCA 1997). 
The threat, however, must be an im- 
minent threat arising where land is 
“definitely marked for condemna- 
tion,” such as the passage of a reso- 
lution authorizing acquisition of cer- 
tain property.’ See, e.g., State Road 
Dep’t v. Chicone, 158 So. 2d 753, 754— 
55 (Fla. 1963); Langston v. City of 
Miami Beach, 242 So. 2d 481 (Fla. 3d 
DCA 1971). Mere negative effects 
attributable to the anticipation of 
proposed public improvements will 
not suffice. Id. 

Thus, a landowner is not left with- 
out a remedy in a de jure proceeding. 
Courts will take cognizance of “con- 
demnation blight” in the valuation of 
the real property, assuming, of course, 
that the landowner establishes the 
threshold proof of an imminent 
threat of condemnation. 


Conclusion 

This notion of condemnation blight 
as arule of evidence likely is of little 
comfort to a landowner whose prop- 
erty has been impacted by the threat 
of condemnation which, under (for- 
tunately) uncommon circumstances, 
is never instituted or is abandoned. 
There are, however, powerful 
countervailing policy reasons why 
value-depressing incidents which are 
a consequence of legitimate planning 
functions of the appropriating sover- 
eign should never constitute a de 
facto taking. The U.S. Supreme Court 
in Danforth v. U.S., 308 U.S. 271, 185 
(1939),”° stated this point quite lu- 
cidly: “A reduction .. . in the value of 
property may occur by reason of leg- 
islation for or the beginning or 
completion of a project. Such changes 
in value are incidents of ownership. 
They cannot be considered as a ‘tak- 
ing’ in the constitutional sense.” As 
Nichols on Eminent Domain has also 
acknowledged, the judiciary harbors 
significant concerns about the rather 


obvious slippery-slope implications of 
condemnation blight giving rise to a 
de facto taking.”! Such a prospect in- 
deed has nightmarish implications; 
the chilling effect on planning would 
be debilitating. 0 
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gratitude for the support and construc- 
tive criticisms of Broad and Cassel’s emi- 
nent domain team: C. Ken Bishop, Rich- 
ard N. Milian, and Steven J. Hewitson. 

This column is submitted on behalf 
of the Trial Lawyers Section, Richard A. 
Gilbert, chair, and D. Keith Wickenden, 
editor. 
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